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WITCHCRAFT IN MASSACHUSETTS.

9 VENTURE to offer the present pamphlet with-
# out introduction or apology to those who are
I interested in its subject. The main question
hitherto, between Mr. Goodell and myself, his been
whether an Act purporting to have been passed in 1711,
a copy of which (printed in 1713) has come into his pos-
session, reversing the attainders of several of those con-
demned for witchcraft in 1692, actually became a law. If
it is thought that the discussion implies more importance
in the enactment than it really possesses, yet the grave
errors asserted and maintained in defence of this singular
act make it a positive duty to continue the work of criti-
cism. A mere contest for personal opinion has no charm
for me, neither have I the disposition to prolong a contro-
versy which requires the discovery of new materials of
evidence for its absolute determination. But my learned
and honored friend, very ably expanding his brief remarks
after listening to my paper before the Massachusetts His-
torical Society, into ‘'* Reasons for concluding that the
Act of 1711 . . .. became a latv,” has introduced
certain assumptions whose validity is really, as matter




6 Witcheraft in Massaclhusetts.

of historical interest, far more important than the de-
cision of the question of fact which has occasioned our
discussion. I should hardly follow him to note or correct
mistakes relating only to the details of my own argument,
which I do not care to repeat or reinforce ; but his zeal
and enthusiasm as the champion of the Act of 1711 has
betrayed him into elaborate statements both of law and
fact, which not only multiply the number of exceptions
to our uniform agreement on historical questions,” but
demand instant challenge and careful correction,

Before proceeding, however, to the examination of
these statements, which are the chief occasion for the
present publication, I will briefly notice the minor points
alluded to in his reply to m Y “ Supplementary Notes,” etc.

His statement of the ‘“issue as it stands” respecting
the Act of 1717, may be abbreviated. It involves simply
the truth of the assumption that the act was signed by
the Governor, impressed with the Province Seal, and pub-
lished with due formality.' The only evidence produced
to sustain this assumption is a printed copy with the date
1713, which he thinks able to stand by itself, without any
shadow of doubt. He gave no credit to the Salem MS.
until after the discovery of this printed sheet. The contem-
porary notices adduced may all be referred without vio-
lence to another piece of legislation—*leaving absolutely no

SUpport to the ““only conclusive test of the passage of the
Act” in question.?

1 ; : i
.If any one should thinj that too great stress is laid on the necessity of
ﬁ-'nh;g and publication, as well as signature by the Governor, let him turn to
iy, 7o St :
a gl nce Laws : fii,, g3, 962-3, and find the Commissioner’s notice of
N act with per‘ﬁ:ct record of everything except the Province Seal, yet not rec-
ogmized or admitted among the Statules
* Since i : P
e (f]ct; “II)’ prcvm‘us' Paper was printed T have met with and furnished to
hw.mxo:: ]el an additional contemporary reference to “the General Conrt
: 7 take : i ;
g 0 off the attainder,” in My, Upham’s extracts from the Salem
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The reference made to bills of attainder (although they
have nothing to do with the subject of discussion), re-
minds me of certain proceedings of the General Court of
Massachusetts in 170-67, which curiously illustrate their
conceit of authority and passion for imitating the Par-
liament of England. Bills of attainder and of pains and
penalties were (as is well known) acts of Parliament for
putting people to death, or for otherwise punishing them
without trial in the usual form. In 1706, certain Boston
traders having been engaged in an unlawful, if not treason-
able intercourse with the French and Indian enemy, were
held to answer at the Superior Court. The public mind
having become greatly excited by the course of events in
the war, the General Court resolved *‘ that the Superior
Court had no jurisdiction, and that a parliamentary inquiry
was necessary.” The criminals were arrested and com-
mitted by warrant of the Speaker of the house ; and a for-
mal impeachment, in the accustomed style of the House
of Commons, was sent up to the Council, which was thus
supposed to possess the judicial power of the House of
Lords. The house was unable to support the impeach-
ment ; the accused were at last tried by the whole legis-
lature, and judgment was rendered in six separate stat-
utes, inflicting pains and penalties on each defendant.
When they reached the Attorney General in England, he
gave it as his opinion : *“ that the assembly have no power
from their charter to act as they have done ; though they
may make laws, they cannot execute them ; that these
acts were not fit to be confirmed, because they would form
a precedent of dangerous consequence.” The acts were
accordingly repealed by the Queen, who at the same time

Church Records, March 2, 1712, printed in his Zectures, ete. (1831), p. 124,
and History of Witcheraft: ii., 483, which, like all those before mentioned in
this discussion, I refer to the * Report” act, whose passage into o law no

boly doubts.
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provided for the prosecution of the crimifmls in t_hc (?l:d;
nary courts of law. (Chalmers ; Zntroduction to History o 3
the Colonies: 309. Hutchinson : ii., 154 ¢f seq.) In thes

cases Governor Dudley dared not refuse his approval, for

he was himself charged with complicity in the transactions
which had provoked public indignation,
to add that these w

lation in

It is proper

ere the only instances of such legis-
Massachusetts.

Mr. Goodell says that ** bills to reverse or set aside at-
tainders were classed with private acts, both in Old and
New England.” His list for Old En
tended. To the cases of “ William Russell, commonly
called Lord Russell, Algernon Sidney, and Alicia Lisle,
Widow,” he might have added, besides many others be-
fore and after, that of Leisler, Milborne, and Gouverneur,
noticed in my paper. But his range in New England is
not a wide one, for the list of such acts is very brief—
there being but one that can be mentioned besides the act,
in question! 1 have not claimed that this would have
been a public act—but it is obvious that ;
involving its authority had ever come before a competent
Court in Massachusetts, the judges would have been bound
to take notice, at least of the last provision of the act,
without pleading.”

gland might be ex-

f any question

I did oz allege as even a formid

able, much less an in-
superable objection tg the Act, th

at it did not appear to
18 His Exeell
of Samue] Vet
Phillips, Juur,

ills passed for the Puanishment
awson, William Rouse, John

ely, Declaring that he gave his
ies Prerogatiy

ency signed the siy several B
ch, John Borlang, Roger 1.
and Ebenezey Coffin, respectiy.

0y with a Savin
S, as he i

& of her Majes
mmanded, ang ordered t}
Court Records.- viii,, 243 (

* Private statutes are
plentling; such as concern only a particular
Public statyes are those of whigch the Co
out pleading op Proof.  Bouyiey . Law

e referring to the
’ at they pass the Seal.”—Gen.
September 4, 1706),
those of which the judges will no¢ take notice without
species or person,

urts will take judicial notice with-
Da'm'wm;j'.
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have been laid before the ministers of the Crown. On the
contrary, I was (then as now) well informed that it was
““not usual to send copies of the Private Acts, the Titles
and Purport of them being contained in the Minutes of
the Assembly,” z.e., the General Court Records, which
were regularly transmitted to the Board of Trade." I said
it was ‘‘ measurably certain that neither the Actof 1703, nor

! Province Laws: ii., 94. Tt is not. necessary here to ingnire into the rea-
sons why this method was pursued; but T may remark that it had grown up
in direct violation of the instructions to the Governor and Secretary of the
Province, which were very stringent in respect to the punctual transmission of
the Laws required by the Charter.

The Governor was required

‘* To transmit authentic copies of all Laws within three months of their be-
ing enacted, with duplicates by the next conveyance, upon painof the King's
highest displeasure and of the forfeiture of a year's salary,”

The Secretary was required

““To provide transcripts of all Laws and Journals of the Council and As-
sembly, to be transmitted to the King and Committee of Trade, upon pain
of incurring the forfeiture of his (the Secretary’s) place.”  Colomial Entry
Book : No. 62, p. 395.

Governor Phips discharged the duty thus imposed upon him very punctually;
for it appears that as early as February 20, 1693, he transmitted all the laws
of the political year 1692-93, excepting the fourth session, in March, Zetter
of Phips to the Earl of Nottingham : ¥ebruary 20, 1693. The following
document shows that the House of Representatives were not satisfied with
the results of their lIabors, and desired to review them,

[Mass, Archives: xlvii: 141.]

THE proposall of y¢ House of Representatives to His Excellency ¥ Gow, &
Councill,

It was proposed to y* Hon'™ y* Last Session whether it might not he a
meet expedient to stop y* sending of our Late Laws till better considered and
digested, finding many imperfections in ym,

It is still proposed to y® Hon™ y*' it may be, y* Laws may vet be stopt,
haueing upon y* prsall of them further found more and more cause for it,

These proposalls orderly read in the House of Representatives, and voted

in y* Affirmative and sent up for Consent,
WiLLiam BoxD, Speaker,

March g, %%,
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i e
this alleged Act of 1711, ever came under the ‘notlce of tlll :
Privy Council,” etc, I am still of this opnuon,.not_\\’lt;
standing Mr, Goodell's assertion that *“ the constltutloncjiql
ity of the Act was not questioned by the Solicitor Gener:

of England, when the Act of 1703 was laid before him,

by command of the Lords of Trade; a Proceeding which
Dr. Moore too ha

stily assumes could not haye happened.’
If my friend has any evidence in his possession that tht?
Act of 1703 was at any time +¢ laid before” the law officer
of the Crown, or ever came under his notice, “ by com-
mand of the Lords of Trade,” surely this was the time to
have produced it. Again, Mr. Go_odell SAYsS—*“ no list of
the Acts of 1711 has been found iy the British Archives,”
and *“ proof of the bassage of three of the Public acts of
that year must rest upon the existence of 4 Printed copy
OF copies,” etc, Yot in his great work, the Lrovince
Lazws, i, 902, he records the fact that there is « i, the
Public Recorqd office, a list of Acts regularly sent tq the
Privy Council, containing the titleg of the three Acts of
1711 Which statement g correct ?

The category of the act i
of the Particulars
the status of the ot
Printed contempor
official authority."
this statement, Iw

hich
her three gets named, <« They were
aneously, in dye course, and by regular

As my criti oubt any part of
: onder that he should attempt to eyade
1t's force, My l{nowledg i from the same
kind of evidence a5 that ich he founds the authority
of the act i, Question, That act Was 70f printeq contem-
Poranegusly ;

I regulay official author-
ity.  Mr, Goode 5

it is not Pretended that
published by

sumed to hay

: the Contrary,
€ been Print
sage, prob

ed, a Year or tyq
¢ demangs of persoy

it is as-
after jtg pas-
18 interested,
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who: could not be so conveniently and cheaply supnlied
with manuscript copies.”

He gives us no hint of any theory which would account
for such an extraordinary demand in 1713 for copies of
this act, which two years before, when the subject was in
its highest tide of interest, had been entirely satisfied by
one ordinary uncertified manuscript copy. The most
careful research has revealed no other trace of a ¢ great
demand on the part of those interested.”

If we suppose that there was at any time a genuine call
for copies duly met by this publication in print, is it not
passing strange ? that among so many families to whom it
might have been in all coming time a sort of patent or
charter to rescue their names from perpetual infamy, but
one copy should have been preserved, to be *“ signed,” as
Mr. Goodell expresses it, by a Salem wag, whose fame as
a joker has survived almost all other knowledge and in-
formation of him or his ancestry. His autograph, evi-
dently intended simply to indicate ownership, adds nothing
of value or authenticity to the relic.

Mr. Goodell contradicts my statement that the act in
question ‘‘ differs entirely in its status’ from other acts
mentioned of the same year, and affirms that *“ the cate-
gory of each is identical.” 5o far from needing the apol-
ogy he suggests for not going more fully into explanations
supposed to be unnecessary, I offer no excuse, and find
no “* difficulty in the task’ of showing the difference with
respect to any of the laws mentioned. As my friend
selects one in particular, I will follow his direction and en-
deavor to satisfy his desire for knowledge respecting that
one, with such “fulness of illustration” as will malke
‘“ cogency of reasoning " unnecessary.

““ The act for enforcing the orderof June 12, 1711,” was
passed July zo, 1711, and published by proclamation on
the same day, printed by the official printer, as the order
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had been printed previously,
announcement of this act
official statement which
of the day, the Boston
July 30, 1711,

““ Boston. On Tuesday last, the 24th currant, His Ex-
cellency was pleased to prorogue the General Assembly
of this Province unto Wednesday the 22d of August next,
after having given his Assent to ‘ Ap Act for further

enforcing and enlarging the Act Passed at their Session in
May last, against Enticing, Harbouring, Concealing, or
Conveying

or Sailors of Her
Majesty’s Land and Sea F

A further contemporaneous
as made, in the following semi-
appeared in the only newspaper
News-Letter - No. 380, July 23 to

i is Province for
the present Expedition,"

This act did not appear in the supplement to the current
edition of the laws, undoubtediy for the reason that it was
a temporary act of very short continuance, being in force
only a few weeks, until the Jast of the following October.

Its history will be shown in the extracts whicl follow,
from a volume iy which I met wigy the |

aW several years
before the publication of ¢ of the Province
i law foung by Mr.
OPYy to Mr. Goodell
original issye, like
¢ Appendix to the

he Yournas of Sir Hov-
al Commander

a, which sailed frq

ch was copied
which | quote,
I/Va!ker, K.
expedition against
the Summer of 1711
it was said, to the

volume
Eitden

in Exicnso in th

This is ¢
» the nay in the great
Canad

m Boston in

: ailure, owing,
: : unskilfulpegs of the pilots, by which
enght s}nps and nearly g thousang men were Jost in the
River 5.2. Lawrence. The volume was Publisheq in 1720.
In his Fournal, under date ot June 25, 1711, the
.3 . =} . \ !
writer, then ip Boston, says

Y The Government here, it
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seems, have issued strict orders, for preventing Desertion

from the Men-of-War and Land Forces.” Under date of
July 17, 1711, he further says: ““I had a letter from the

Governor [Dudley] with a printed Order concerning De-

serters.” The order is given in full in the Appendix
to the volume (p. 198), with the imprint : “ BOSTON.

Printed by B. Green, Printer to his Excellency the Gow-

ernor and Council, 1711." The original publication in

print may be found in the Massachusetts Arelives, 1xxi.,

784.

To this order, thus reprinted, the following note was
appended by Walker :

*“ This order seem’'d to me defective, because the Pen-
alty of twenty Pounds is not said by whom, nor how to
be levied, nor to whom to be paid, nor any Encourage-
ment to the Informer ; whereas I should have thought it
more effectual, had the Penalty of twenty Pounds been
to be paid to the Informer, and that any Sailor, Marine,
or Soldier being concealed, upon Surrendering himself,
should have the Reward of twenty Pounds, and whoever
had trusted or entertained them, or lent them any Monies,
or other Necessaries, should lose it.”

Fuly 2. The Governor issued a Proclamation to supply
the Expedition with Provisions.

July 16. The Governor, by Proclamation, called out

the Militia to apprehend Deserters.’

""The charge was very freely made that desertion was encouraged at Boston
A very copious correspondence and other unpublished docu-

at this time. e
Chalmers says of the arrival of the British

ments are preserverd in England.
soldiers and sailors of this expedition in Boston :—* When the western Chris-
tians first visited Constantinople on their way to rescue the holy city, their
religion, their manners, and their reasonings did not appear in a more striking
light to the Greeks than did those of the New English to the British officers.”
He quotes a letter of Colonel Richard King to Secretary St. Joln, from
anton, of July 25, 1711, describing what he saw and felt: f‘ We have n?et
with great difficulties, through the misfortune that the colonies were not in-
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. " 5=

Fuly 18. ‘“ This being the Day to which tdhf\:\,(je}?;;)zliw

oy e been porogued, th'ey met"lal: Exchange and
to have all things settled relating to the E:

] d i to been
De;iil_tycrlsg. * Notwithstanding all tl;at gzjaigh}(’zople e
done, Men still desert, and several F ou- e Slyliave sertled
said t,o harbour them. The General Asa»et and are about
:hc Exchange of Monies at ft,of.. per cent., d
S ctio prevent Deflcr:l;ogt.ated before, July 20th, 1717,

Khis acewag pesse) day in print, accompanied by a
2o issucq i ; 1:181&5(;;12501‘11(3;, both of which are reprinted
‘Pri}(:::?z:;z;gix to the volume, PP. 231 ¢f seq., with the
]ir:nprint of the official printer.!

On the next day Walker was w
of the Council and Assembly, w
pressing their good intentions
service. Walker, in his reply,
they would make their
vigorous Prosecution of

aited on by a Committee
ho presented a paper ex-
to forward her Majesty's
told them that he hoped
good Intentions appear in the

what they had lately enacted
against such as had enticed, harbored, or concealed
Deserters, and forward them as well as Py
Fleet had sajled.

Fuly 29. He says,

formed of ayy comin
the tlnatuye,
anstpportable,
good nature, conlq hay
has done, But, if
vested with the
troops |

any
ovisions after the

““ the Act of Assembly for that pur-

g two months so
and sourmpess of these

oner, and through the interestodiresss
And no map living,

Leople, whose ) Ly pocrisy

but one of General Hijp
¢ managed with
such a man yer -

(4%
Queen’s royal au

and canting aré

s good sense and
that patience and dexterity that he

"th nothing e could depend on, though
thority, and supported by a npumber (_}‘
3,500 veterans] Suflicient 1o redice by force all the colonjes, it 18
€asy to determine the respect anpd obedience her Majest)’ may reasonably ex-
Pect from: them for the future,» The acrimon

i » that the New Enel; signed to defeat |
able command,— 4y, o Ifist,
gain reprinted iy Provinee Laws ; iy 902-3
al printer,

¥ of King arose from his con-
he expedition, wherein he
of the Colonies: p- 324

» Without the imprint of the

offiei
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pose has had little effect, for I still hear Complaints of
Deserters.”

On the following day, July 30, 1711, he sailed on his
expedition.

Jeremiah Dummer, the agent of Massachusetts in
England, made an earlier historical record of ** the Act
for enforcing the order of June 12, 1711,” in his defence
of New England against the charges already alluded to,
which was printed in 1712 at London. Referring spe-
cifically to the statement that ‘“as soon as the Fleet
arrived, the People there [in Boston] debauch’d their
Men from the Service, and conceal’d 'em in their Houses,”
—e goes on to say :

““That Seamen and Soldiers will desert whenever they
have Opportunity is no new Thing, and that there should
be found in all Countries some few ill People to encour-
age and harbour 'em, is as little strange. The Question
therefore is, How the Assembly of the Province then
sitting behav'd themselves on this occasion. Why, as
soon as they were informed that such things were done,
they immediately passed an Act wherein a special Court
was erected to try all offenders of that kind; and a
Penalty of fifty Pounds or a Twelve-months Imprison-
ment without Bail or Mainprize injoined for the Offence.
And for the speedier Dispatch, the Sheriff was im-
powered to return the Jury (a thing never before done
in that Province), and all Officers required to enter any
Houses by Force where Soldiers or Sailors were sus-
pected to be conceal'd. To impute a thing then to the
Country in general, which they took these extraordinary
methods to prevent, is not only untrue, but highly dis-

ingenuous," !

It is hardly necessary to add here more than the briefest

' A Letter to a Noble Lord, concerning the late Expedition to Canada,
By Jer. Dummer. 8Svo. London, 1712. Rep. Boston, 1746.
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reference to Hutchinson's notice of the Act, which may
be found in his second volume, with which all are familiat-
History of Massaclusetts : ii., 192.
I commend this brief history, embracing several
“scraps " which indicate “ official recognition” of «the
Act enforcing the order of June 12, 1711,” to my friend *
careful study, with the assurance that if he can, by SHe
cessful research or any skill of art or learning, put s
favored ** Act " into an “identical category,” I shall be
delighted with the result, and will accept it for 72/ Coi]eC:
tion with due public as well as private aclmowledgment_'_
My estimate of the literary value of the statute-bool‘b
of the early part of the last century is more favorable th_al:,
that expressed by my friend. They are certainly super’©
both in style and matter to a great part of the theolo
rubbish of the day, and I find some good literature g
thoughts well expressed, in those quaint old lzlwsd—-man'}f
of which were such as to justify the opinion of a vel{
competent critic, who said that he *“would rather see(;
for true intellectual harmony of language in an Act o
Parliament—if any arduous matter of legislationt b'e i
hand—than in the productions of our popular “"”teli'l;
however lively and forcible. An Act of Parliamen® 0
such subject matter, is studiously written, and e“{pCCts‘ch
be diligently read.”*® The criticism, however, to whi

oicd
o
00

] sopad 787
1 Mr, Goodell refers often and kindly to my collection of the Pl'mt‘.: to
sportunity .

cords of Massachusetts Legislation, and I am happy in this oPPY | ai
renew my thanks for constant sympathy, as well as frequent and 11|Jf3r=-‘;rﬂ
during my labors to make it complete, T accept with pleasure his canbtﬂcs;
lations on the success of my endeavors and the completeness of my volu arye
but in reply to the suggestions made by him more than once to the cont!
I must repeat the language used before, that ¢ I find not one act [oF aa
legislation in the whole series so nearly without any support, s0 .‘“_'pm 2,,5(]
in itself, or so questionable in shape as it now reaches us”—=23 his %
Act of 1711.
2 [enry Taylor : Notes from Life, p. 176.

q,l}le
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Mr. Goodell refers, was not directed against the want of
elegant diction or accurate punctuation, but was intended
to emphasize other objections on the score of omission,
imperfection, and general incompleteness. The compari-
son was with other and similar laws—in pari materia—
not with the more exalted standards of literary criticism,

As respects my friend's acknowledgment of a fault in
animadverting upon the legislative committee of 1710-11,
he explains altogether too much. He says: ‘“Though
the illustration fails in this instance, the charge [of care-
* lessness]| is equally well sustained by their omission to
report the name of Thomas Rich—Goodwife Corey’s
son by a former marriage. On referring to my notes, I
find that this was the only omission I intended to point
out; but in the hurry of composition I was in this par-
ticular led into a misinterpretation of my brief minutes,
probably by noticing that the Christian name of the
mother did not appear either in the act, or in the com-
mittee's list sent to Sewall.”

[ am unable to discover any possible reason why that
Committee should have ‘‘ reported the name of Thomas
Rich.” He was certainly not one of the *“ Sundry per-
sons prosecuted for Witcheraft in y® year 1692,” and his
name had no right to appear in either of the lists required
by the legislature. It was my own criticism that the
Christian name of the mother did not appear in the act;
and its omission in the list sent to Sewall is not singular,
for her name does not appear there at all! I may add
here that I did not suggest any ‘‘ refutation ™ of the dec-
laration by the Committee that the claims had been
abated, but simply called attention to the clear contra-
diction between the report of the Committee to the legis-
lature, and the letter written by Jewett to Sewall, both
printed by my friend, who now says: ** Jewett, who acted
as Chairman of the Committee, was probably responsible

2
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for the omission in the act, as it is very likely that he
drew the bill.” Mr. Goodell furnishes no evidence that
Jewett acted as Chairman of the Committee, or that he
drew the bill, and to me it seems improbable that he did
either—although it is evident that he was the P!'i“CiP_a[
« working ' member of the Committee of Award and
Distribution.

My friend’s suggestions respecting the _
Records throw no additional light upon their deficienci€s s
neither do they justify the “ anachronism,” as he calls it
which I pointed out in his statement that “the act i ques”
tion “had passed the several stages of legislatioﬂn s
fore the report. The statement was not “ obscure,” PUf
erroneous and misleading.. There is a genuine aﬂﬂcl}‘
in his further statement respecting the dUE{I"
cate copies of the General Court Records made subS?.
quently to the destruction of the originals by fire' |

did « fal

this were true, it would not be strange if they E
; enterec:

ly

f

General Court

ronism "’

to contain some important passages originally e,

It is hardly necessary to say that my friend has enti’®
misapprehended the use of the ' Hutchinson cxtf““frh i
1770. Itwas not at all what he represents it to be. "
intention was simply to emphasize the fact that the -er-‘
dition of the paper which he produces rcquil‘f_fs ac by
evidence to prove that it was ever at any time signe’ he
the Governor, sealed with the Province Seal, or P iblis
with due formality. } . oring

He disposes of ‘‘ the extraneous evidence " by ign Lor*
the reference to Hutchinson, and saying that Parsof JthC
ing and Governor Belcher were just as jgnorant © "
appropriations as of the reversal of the attainders. Lerd”
now more than ever convinced that substantial petiifl and
tion was the great duty as well as desiderawm'mcnt
therefore less disposed to press that part of the argt

! See APPENDIX : V.

&
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against the Act; but I must remind my friend that while
the demand by those gentlemen for further appropriations
does not show that they were ignorant of those already
made in 1711, the fact that they demanded restoration in
point of character clearly proves that they looked upon
the former proceedings as insufficient in that respect also.

I may note here, though a little out of its order, Mr.
Goodell's dictum on the subject of authority to pass acts
reversing attainders. He brushes aside all the legal
authorities cited with a sweeping opinion of his own. *‘ In
this Province, of course, the General Court performed this
Parliamentary function,” Z.e., the removal of attainders.
Why ¢ of course” ? If a case of corruption of blood had
ever existed in Massachusetts, does my friend really imag-
ine that the General Court, even if it had possessed * the
high and transcendant power of Parliament,” could have
restored the blood of a convicted felon without the Royal
sanction duly expressed? Does he suppose that a Gov-
ernor, who (by his account) could not pardon an offender
without express direction in the case from the King, could
join the other branches of the legislature, to remove all
the consequences of the judgment against him——King or
no King ? Such an opinion is certainly inconsistent, from
Mr. Goodell’'s own stand-point; in view of the facts it is
absurd.!

As respects the supposition that Governor Dudley may
have found reason to withhold his approval from the Act
of 1711, notwithstanding he had signed a similar act in

I Mr. Goodell says elsewhere, ** At that time the supremacy of Parlizment
was generally recognized.” When Increase Mather found it necessary in 1692
to defend himsell and the new Province Charter by magnifying the powers
which it conferred on the Legislature, the highest note he struck was * the
General Court has, with the King's approbation, as much power in New Eng-
land, as the King and Parliament have in England.” My friend should re-
member that ‘“the germ of that resistless band of patriots” to whom he
refers can hardly be said to have sprouted as early as 1711,
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sons, was not only without but also directly against his
Pastors advice ; All the Ministers then in the Neighbor-
hood, will bear witness for me, that they know this to be
a Falshood.” Some Few Remarks, etc. 17015 P- 39. In
his Life of Sir William Phips, reproduced in the ** Mag-
nalia,” his statement is : * His Excellency first Reprievec
and then Pardoned many of them that had been Con-
demned.” Pietas in Patriam. 1697 ; p- 79- ﬁ[:zgnﬂ/z}z i
1702 ; p. 63. And lastly in his memoirs of his father,
published in 1724, after making the claim that Increas€
Mather's Cases of Conscience, etc., *‘ gave the most Ilu-
mination to the Country, and a Turn to the Tide '
the delusion, he says: “ Upon this, the Governour par”
doned such as had been condemned, and the Spirit of th’ff
Country ran Violently upon Acquitting all the Accuset:
Parentator. 1724 ; p. 166. Compare the English Abridg-
ment, with preface by Calamy, printed in I.ondon. 17255
p. 63 -

Neal (History of New England. Second Edition, vol.
ii., 164) says: ‘“ Sir William Phips after some ti.me”pﬂ"‘
doned all that were under sentence of condemnation.

The only contemporary authority which comes short ©
the full statement of the fact of pardon, is that of Hale, who
says in his work : ¢ Sir William Phips, Governoul, Re-
prieved all that were Condemned, even the ConfeSSOES'
as well as others.” Modest Enquiry, etc. 1702 ; P 30

Here it is well to remember that of the thirty-on¢
condemned, twenty had been executed — nineteen b}C;
hanging and one ‘ pressed” to death—two at least ha
died, one of them in jail," and three had been exoneratét
by the Act of 1703, so that there could have been no
more than six survivors in I7IT, to be referred tO a9
lying under the Sentence of the Court and liable to

’ against

. . o "Sﬁion
I Anne Foster, whose son was obliged to pay A2 16s. to obtain pPosse

of her body for burial.  Upham, ii., 351, 384.
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have the same executed upon them.” There is no evi-
dence that any one of them apprehended any danger on
that account.

On the other hand, is it possible ? that among the
people of Massachusetts, after what Mr. Palfrey calls
«¢ the drunken fever fit was over, and with returning so-
briety came profound contrition and disgust . . .
compassion for the bitter misery which had been in-
flicted, and . . @ sense of the hard and reckless un-
fairness with which the designated victims had been
judged and doomed "—is it credible ? that the authorities
of the Province ‘“still held out against the return of
reason '’ so stubbornly as to keep any one of the small
company of condemned survivors without final and ab-
solute relief from the death sentence—under the threaten-
ing shadow of the gallows—for nearly twenty years !

Yet the authorities I have quoted, as well as similar
statements repeated in the petitions for redress at various
times subsequently, which are referred to by Mr. Goodell
himself, are all thrust aside by his declaration that ‘‘the
unsupported testimony of all of them would be entirely
insufficient to prove that Governor Phips violated his in-

structions and set an example which was never followed
'

by his successors " !
Mr. Goodell further demands record evidence of what

and how many pardons were granted ? when were they
pleaded ? and how were they communicated after sen-
I will not undertake to gratify his curiosity re-
specting these details—neither shall T call upon him to
produce the records of the Court to prove that they were
condemned ; but what record evidence, or evidence of any
kind has he, to show that in pardoning the condemned
survivors, as Calef and Cotton Mather expressly state
that he did, Governor Phips violated his instructions? Or
s never followed his example? Or for

tence ?

that his successor
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the statements concerning the conditions and limitations
of the pardoning power in Massachusetts ?

““ The pardon of felonies' was never at any period in
the history of that Colony or Province a “prerogati\'e_
specially reserved by the Crown,” excepting in cases ot
treason and murder ; neither was it under greater limita-
tion and restraint there than in other colonies. The
Colony charter conferred full and absolute authority t©
pardon, as well as to correct and punish offenders, agree-
ably to the laws to be established by the government ;
and under these laws, the Genearl Court only had power
to pardon a condemned malefactor, though the GOV~
ernour and Deputy Governour jointly agreeing, or any
three Assistants consenting, had power out of Court t0
grant a reprieve till the next Court of Assistants OF
General Court.’

The commissions to Phips and his successors contained
the usual grant to the representatives of their Majesties ©
full power and authority to pardon offenders, and remit
their fines and forfeitures before or after sentence given—
excepting in cases of treason and wilful murder.” ‘A“
notwithstanding the construction put upon it by my frien®
—the royal instruction limiting this power in the matt€!
of fines, forfeitures, and escheats, had nothing to do with

V Mass. Charter : Ed. 1689, p. 23. ZLazs: Ed. 1660, p. 22. Ed. 1672
P- 35- s wheré

*¢¢ And we do hereby give and grant unto you full power and aulhorlt}., “’1 8
vou shall see cause and shall judge any offender or offenders in capital oaF
criminal matters, or for any fines or forfeitures due unto us, fitt objecls .nf o=
Mercy, to pardon all such offenders and to remit such fines and r”",reituri;
Treason and wilfull Murther excepted, in which cases you shall likewise h]-'l =
power upon Extraordinary Occasions to grant Reprieves to the offend®
therein to the end and untill Our pleasure be further known,” ete.,
12, 1691, . R O. Col. Entry Book, No, 62, page 353. Bellnmont’fﬁ c 6
mission contains the same words, 2 XK. O. New England, B. Zas 'I' ol. Jie;
2. 252, I am indebted to Mr. Goodell for the opportunity to use his coP

of these commissions,

Decembe’
om-”
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the deputed prerogative of clemency and mercy,’ which
was duly ‘‘ delegated in express language” to the Gov-
ernor.

In pardoning the “ witches,” therefore, Governor Phips
violated no instruction or instructions whatever, and his
successors undoubtedly followed his example frequently
in exercising their lawful authority to pardon offenders in
all cases excepting treason and murder.

What authority has Mr. Goodell for his intimation that
Abigail Faulkner was “ pardoned after a reprieve, by
royal charter or mandate ’? Her petition states ex-
pressly that ‘it pleased God to put it into the heart of
his Excellency, Sir William Phips, to grant me a reprieve
and att length a pardon; the insufficiency of y® proofe
being in y*® s* Pardon Exprest as the Inducement to y*
granting thereof.”*

Hutchinson,® ii. 61, says: ‘ Those [three condemned

1 Mr. Goodell has strangely mistaken the intention and operation of the in-
struction to which he refers. It was ‘‘not to remit fines or forfeitures above
the sum of Ten Pounds, or dispose of Escheats without H. M.’ direction.”
Col. Entry Book, No. 62, pp. 365 ¢f seg.  This instruction was not, as he
seems to believe, peculiar to Massachusetts, but is found in all the
to the colonial or provincial governors—or
The application which he has made of it is

Hutchinson ** unquestionably understood

evidently
royal commissions or instructions
certainly in all T have ever seen.

without warrant, not to say absurd.
this branch of the prerogative,” but no utterance of his can be gquoted to sustain

my friend’s unique interpretation and use of the instruction referred to,  And
if it could be justified, it would not be applicable in the witcheraft cases, for
reasons which will soon appear in further examination of Mr. Goodell’s expo-
sition of the laws of Massachusetts concerning attainders and the practice
under them in all periods of her history.

o Muss. Arehives, cxxxv. 113-14. In another document in the same volume,
she estimates the **money payd the Sheriffe, IKeeper, King's Attorney,
prison fees, court charges and for bonds, and for my reprieve and pardon,
L1o.” 1, 154.

5 In the original MS. of this part of Hutchinson's IHistory, preserved among
the Archives of Massachusetts, this is written : ‘¢ They were all but three ac-
quitted by the petty jury, and these three were pardoned by the Governor.”’
Mr. Poole, who edited this part of the MS., expresses the opinion that *“in
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in January, 1693] the governor reprieved for the King’s
mercy. All that were not brought upon trial he ordered
to be discharged.” This conventional phraseology does
not indicate any intention to remit the cases to Eng]and—:—
in all cases it was ‘“ the King's mercy,” or ** His Majesty $
gracious pardon ” dispensed by his representative uliqef
the authority of his royal commission. A letter from Phips
to Nottingham, February 21, 1693, speaks of the con
demned as being ‘“ reprieved till their Majesties’ pleasur®
be known.” Not necessarily their Majesties’ pleasure
about individual pardons, but the proceedings generally.,
including spectre testimony, etc. Not a scintilla of evi-
dence has ever been produced to show that a single cas€
out of the whole thirty-one condemned was remitted o0
England for consideration, at any time,

The suggestion that  the pardon which Calef refers t0
and the discliarge mentioned by others, were Pi‘Obﬂb]y

one and the same thing,” is wholly without warrant.
They were not the same thing in law or in fact. 'I];hi
d bu

receding tide of the delusion left eleven condemne A

not executed, one hundred and fifty in prison, and mo.fr
milia

than two hundred accused.' Is not Mr. Goodell famill

matters of fact the earlier draft is often more precise and accuraté t]mﬂ_:‘i];:
printed text, for the author doubtless prepared it with the original authorl
before him.” N, £. Hist, Gen. Register, October, 1870.
! Calef: p. 41. The number of those accused was estir
larger by other contemporaries. Thomas Maule, in his Ty uth Hele
and Maintained, etc., makes the following statements : ) ceth
““As Judgment increaseth against Sin, so Sin in Ve England m‘C"C“' S
against Judgment, until the hight of Sin at this time is of that hight n'u
nature, that there isno less of the Priests and their Church-Members: b
others of their hearers, than five hundred accused of Witcheraft; but som€ 4
them called Witches, with some of the afflicted Evidences (as they say)s o
give an account of Seven Hundred, all being by them accused for V\'itches’w’
which Number there is now this present year 1692, one hundred and twent :
which are apprehended for Witcheraft, of which there are 2o put to Ded 5
and about twenty were condemned to dye, but by Reason that the SPeC”e

lCh
ated to be mt
2 ! ]?,Jr!ﬁ’
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with the fact that some of these poor wretches were long
kept in prison because, having been literally stripped of
everything, they could not pay the fees on discharge?’

And does he mean to say that a Governor -and Com-
mander-in-Chief, who had no authority to pardon, could
let loose from the jails an army of convicts and persons
held for trial upon charges of capital crimes ? That would
indeed have been a peculiar jail-delivery, whether Hutch-
inson commented on it, or not!

Mr. Goodell is astonished at my assertion that the act
in question has no provision or provisions in favor of the
sufferers or their representatives respecting their estates.
I too am astonished—at his astonishment—and propose,
in view of it, to astonish him still further,

The Fathers of Massachusetts, in their Body of Liber-
ties, 1641—the CHARTA MajoOR of America, the grandest
monument extant of their supreme wisdom and sagacity—
set forth “the Civil Privileges of the Inhabitants of this
Colony" in the following words, * the swelling prologue
' of American freedom, which ought

of the imperial theme’
to their descendants.

to be more familiar than it is
¢ The free fruition of such Liberties, Immunities, and

Priviledges, as Humanitie, Civilitie, and Christianitie call
for, as due to every Man in his Place and Proportion,

without Impeachment and Infringement, hath ever bene,
the Tranquillitie and Stabilitie of

And the deniall or de-
if not ruine of both.
d safetie whilst we

and ever will be,
Churches and Commonwealths.
privall thereof, the disturbance,

« We hould it therefore our dutie an

ts, and others accorded eminent, the Rulers

Chap. xxix.: pp. 181-2.

18, Purple, M., for this extract from
See proceedings against Maule and his

Apparition hath accused some Pries

bave abated in their Speedy work.”
I am indebted to my friend, Samue

his copy of this extremely rare baok.

book in Gemeral Conrt Records ! vi., 436.
' Upham : ii., 351-354-



28 Witcheraft in Massaclusetts.

are about the further establishing of this Government to
collect and expresse all such freedomes as for present we
foresee may concerne us, and our posteritie after us. An
to ratify them with our sollemne consent.,

““ We doe therefore this day religiously and unanimmlsbr
decree and confirme these following Rifes, liberties, ane
priviledges concerning our Churches, and Civill State 0
be respectively impartiallie and inviolably enjoyed and ot”
served througlhont our jurisdiction for ever.” i

The first' of these ‘‘ rites, liberties, and pri\rilegesn 13
as follows :

‘1. No man’s life shall be taken away, wo mans Jronot”
or good name shall be stayned, no mans person shall b€
arested, restrayned, banished, dismembred, nor any wayes
punished, no man shall be deprived of his wife or childl‘fg"'
no man's goods or estaite shall be taken away from M "’".’
‘nor any way indaminaged under colour of law or C‘f"-’f”ﬁ'
nance of Authoritie, unlesse it be by vertue or eqit tt1e 0,
some expresse law of the Country waranting the sames
established by a generall Court and sufficiently publ ishee ;
or in case of the defect of a law in any partecular ¢as¢ f’{
the word of God. And in Capitall cases, or in cases COE’t
cerning dismembring or banishment according to tha
word to be judged by the Generall Court.”

I have italicized the words by which in e
company of exiles from their native land absolutely )
bade “ throughout their jurisdiction forever ” all the exﬂcr
tions of feudal tyranny, which had been consecrated O_
centuries in the English law ; and swept away the bul‘n
densome ceremonies and grievances which still rested ©

ffect that little
for-

is eviden®
Ort aber

" he
ning !

1That this law was neither forgotten nor misunderstood in 1692,
from one of the ** Observations wupon the Laws of Massackusetts—
1692,” printed in Prozince Laws ; i., 109, referring to the act contal
local laws: * the first of those locall Lawes in the Massachusetts LW o
bids any process in the Law without a Law in that Book warrant the sam®
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the greater part of the broad acres of their ancient home.
This prohibition is more definitely expressed in the tenth
and eleventh ‘¢ Liberties,” which established their con-
struction of the Charter-—the warrant of the same: by
which their tenure of lands was—

“To BE HOLDEN of ws, our Heirs and Successors, as

of our Mannor of East Greenwich, in our County of
Kent, within our Realm of England ; in free and common
Soccage, and not in Capite, nor by Kunight's service,” etc.

Charter; Ed. 1689: p. 10.
““ 10. All our Lands and heritages shall be free from

all fines and licenses upon Alicnations, and from all
hariots, wardships, Liveries, Primer-seizins, yeare, day,
and wast, Escheats’ and forfeitures upon the deathes of

Parents or Ancestors, naturall, casuall or Juditiall.”

“11. All persons which are ot the age of twenty-one
yeares, and of right understanding and meamories,
whether excommunicate,” or condemned, shall have full
power and libertie, to malke their Wills and Testaments,
and other lawfull Alienations of their Lands and Estates.”

These words constituted the magical formula, by which

corruption of blood, escheats, and forfeitures upon at-

! Their subsequent enactment respecting ** Escheats” also shows that the
only escheats recognized or allowed were for want of heirs or owners. 1t pro-
© >

vided that *¢ where no heire or owner of houses, lands, tenements, goods, or

chattels can be found, they shall be seized to the public Treasury, till such
heires or owners shall make due claims thereto ; unto whom they shall be

restored upon just and reasonable tearmes, [1646.1" Mass. Lazos : Ed. 1660 :

P. 30. ZFd. 1672 : P. 49 . "
244 The excommunicate is held as az Heathen and Publican.”—Lechford :

Plain Dealing : p. 13. Vet he rested nnder no such civil disabilities as in
L g s . = e

England, where the spirilual courts contiued lo exist \:. ithout z.!ltemt‘mn

from the period of the Reformation to the present century in all their ancient

i isti T ¢ icati Jew Eng-
rigor, full of characteristic abuses. The excommunication of the New Eng

land Churches was but a feeble parody of that of England, by which the cul-

prit was deprived of every civil right, and put out of the pale and protection
of the law, Speeches of Sir Samuel Romilly : 1., 374
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tainder for crime were not only excluded thenceforth fo';
ever from the limits of Massachusetts, but in due tlll_“h
is

disappeared before the fundamental law of all Eng
America, now the United States. Although this Jand*
tenure ennobled by freedom was common to other €@ %
nies founded by England in America, under the g"eat
original patents granted by King James I., and confirm¢
by his successors, the Colony of the Massachusetts BaY in
America was the first to introduce its appropriat¢ 'a“

most valuable incidents into direct and positive Ieglsla'
tion, so as to fix and maintain them in everyday life an

practice. This statute law of Massachusetts, through 'a
her history, never once gave way to the English doctrmf:'
concerning the consequences of judgment in felony OF at'
tainder in outlawry, which was never recognized Of " !
mitted in that Colony, Province, or State.' So far fl"",]r
making the laws of England the grouud-work of the!
code, they preferred the law of Moses, in that pranch oc
law, more especially, which was distinguished by the ﬂa[“_].
of crown law, and their disregard of the rules of the Coﬂ.l,
mon law is too notorious to need comment here. .Th.zin
adoption of the Jewish criminal law involved the I'CJeCtl'u

of the theories and practice which were rooted illc
grounded in ‘“the old laws of England ;" so that ]
crimes and their punishments which were defined f‘m
established under those laws were widely different ﬁ(.j

those in Massachusetts, where felony,* as a crime whl

in€l
nd Term”

! The entire proceedings of the special Commission of Oyer @ the PA¥
son

in 1692, must be regarded as an exceptional series of unlawful act
of each and all the officials concerned. See ArreENpix: 1.

? The word felony being wocabuium artis, we must have reco
contmon law for an explanation of the nature of it; which tells v no
an offence punishable with death, with forfeiture of goods, with cor & ettt
blood, asa consequence whereof the land will escheat to the lord (p7? ¢ et
Aredis, and not as an immediate forfeiture) in all places, except 1"
etc. Robinson's Laiw of Kent, Wilson’s Ed,, p. 294.

urse W‘t i
1s that !

rupti®
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involved the punishment of forfeiture, was, strictly speak-
ing, unknown.

Hutchinson says: ‘‘ Traitors and felons might dispose
of their estates, real and personal, by will, after sentence,
and if they died intestate, distribution was made, as in
other cases, there being no forfeitures." They held their
lands, as of the manor of East Greenwich, in the County
of Kent, in free and common socage, and not in Capite,
nor by Knight service. They strangely * supposed that
socage tenure included all the properties and customs of
gavelkind, one of which is

¢ The father to the bough,
The son to the plough.””

According to some copies of the Custumal of Kent, the

verses were
¢t The fader to the bonde,
And the son to the londe.” ?

Until the contrary was proved, all land in Kent was
presumed to be holden by this tenure, which is more cor-
rectly described as socage tenure, subject to the custom
of gavelkind, the incidents of which were a part of the
law and custom of Kent—a remnant of Saxon liberty.
“If lands are alleged to be in Kent, it shall be intended

says, referring to the case of Mistress Ann

! In another place, Hutchinson
¢ there was no forfeiture of goods

Hibling, executed for witcheraft in 1656,
for felony.” Hist. of Mass. © 1, 188.

2 This word ¢ strangely ™ <hows that Hutchinson knew less about the mat-
ter than the men whom he criticised. They were right and he was wrong.
Some of the incidents of gavelkind were not in use in Massachusetts, and
among them doubtless were those referred to by Winthrop, in the Declara
tion of the General Court, in 1646, which mentions ‘¢ Laws of Gavelkind in

= ; .1
Kent, more repugnant to the common laws of England than any of ours,

Hutchinson Papers: 210

8 MS, copy of the Comsueltt
in Robinson's Latw of Aent !
the County of Kent : 1, exli-ii., 14-

Jines Kaneci@, in Lincoln's Inn Library, quoted
Wilson’s Ed., p. 289. Cf. Hasted's History of
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that they are gavelkind, if the contrary doth not appear
2 Sid., 153. By Hale, Ch. J., gavelkind is the law ©
Kent, and is never pleaded but presumed; and it has
been held that the Superior Court may take notice g
cavelkind generally without pleading. 1 Mod., 98 ; CM"
Car., 562. Under this law children inherit their father ®
land, though convicted of felony, or even murder, thoug®
not treason. The custom runs with the land. The cu5”
tom of Kent is that gavelkind land is not forfeited nof
escheated for felony, etc. Bacon: Use of the Law. Works:
xiv. 407. X
NATHANIEL WARD, the “ Simple Cobler of Agawaly
the law-giver of the Puritan Colony, at one time a penefic!”
ary and *“ daily beadsman "' of Sir Francis Bacon, necdﬁt
no instructor as to the customary law of England, of “’]‘a‘
liberties and privileges were warranted by the King's char
ter. In that inimitable book, the Cobler, best know? © o
his writings, he tells us that he had ‘“read almost al t]lls
Common Law of England and some statutes,” anc 1lis
greatest work, the Body of Liberties itself, vindicates ]3
just claim to exalted rank as a lawyer, a statesman, an >
patriot. There was no want of knowledge of law ﬂf“mus
the founders of Massachusetts. In Winthrop's fam© :
reply to Sir Henry Vane, in 1637, the old Governor ?‘w
that he had ¢ reade over all the laws of England, ant oS
the generall customs and privileges of the kings {SUbJ‘;e),
there.”* Hutchinson Papers:92. They knew what t g
were doing, when they proceeded to execute the P’O“{h"
of the charter, and even Chalmers notices “how muc,
their “ dexterity extracted from it.”" Tntroduction to
» by Samuel v

ards

! Epistle Dedicatory to * Fethro's Sustice of Peact,
Lond,, 1623.

? Gee also Winthrop's masterly comparison of the
Massachusetts with Magna Charta and the ¢ Common Law
Hulchinsor Papers: zot. ¢ All lands and hereditaments shall b
all fines, forfeitures, &c. Liberty 10, among the ** }.-“umlamenm“s’

f
alls” i
lant
from

¢« [Pundamen
f Eng
e fre€
etc:

es 0
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tory, etc., p. 38. Their wisdom and prudence were nowhere
more conspicuous than in their cautious and careful settle-
ment of the laws for their government. I trust that it
will not be thought travelling too far out of the record,
to mention the fact in this place, that the sixteenth article
of the Body of Liberties was expressly designed, by the
declaration of a great principle of public right, to abolish
the forest laws, the game laws, and the laws securing
several and exclusive fisheries, and to make them all free.
7 Cushing, 68. Itisinteresting also to recall, at this point,
the disposition among the founders of Massachusetts to
destroy all the leading distinctions recognized in England
between real and personal property, and to place land on
the same footing with goods. Had the extent of their
authority been e{jual to their wisdom in affairs, the world
would not now be waiting for the last reform in the same
direction in breaking down *the artificial and absurd
barrier between real and personal property.”

Their methods were not forgotten in those later evil
days which came upon their successors towards the end
of the Stuart dynasty, when they declared, *“ ourgrowing
up to such an orderly settlement hath bin the genuine
offspring of his Majesty’s charter granted to us under the
greate seale of England . . . and his Majesty’s char-
ter being under God, our only security against the
malice of our adversaries in this respect, any little
breach in the wall would endainger the whole, and there-
fore as his Maj* hath bin pleased by his gratious letters
sent unto us again and again to confirm the same, wee
would not that by any concessions of ours that
any the least stone should be put out of the wall. Jass.
Records - v. 202.

Here was still something of the tone and temper of
the ‘“ ancient days, in the generations of old.” They
had not yet quite forgotten how ‘ to do the first works”

”
2
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—although it was to this period that Increase Mather
afterwards referred the beginning of the ¢ great decay ©
the power of religion throughout all New England,” aP
the lamentable ‘“ apostasy " in the churches. [

In Edward Randolph’s ¢ Answer to severall heads ©
Enquiry,” etc., October 12, 1676—he placed in the fore-
front of his list of *“ the Iawes most derogatory and contrd”
dictory to those of England,” the following : ** All pe”
sons of the age of 21 years, bemrr excommunicate or €0
demned, h‘wc liberty to make wills and dispose of lanc®
and estates.” Hutchinson Papers : 482.

It was in accordance with this suggestion, no doubt
that the King's Attorney General mcludcd it among his
objections to the laws of Massachusetts in 1678. T,Ic
General Court responded with confidence on this poi”t‘

““ As to what is objected against persons Condemn€

making wills, &c., wee conceive it to be according 10 o4
patent ; and its originall, viz' that of East G1eem\1tC"
according unto which, as wee conceive, notw"standing ! ],.
father’s crime, yet the children are to possesse the estalc:
Mass. Records : v. 199. 10

This prompt reply silenced the attack, which does’ nt
appear to have been renewed even during the subsequ®
fatal assaults upon the charter itself.

I may remark here that I do not expect any son!y
Ma%sachusctts or of New England to attempt, n0F ih

‘outside barbarian or foreign devil ” to succeed in o
attempt, to prove that any part of the recoﬂ'“”ed ld“:.lg
Massachusetts was void, however apparently rcl;ht
nant to the laws of L.nrrland " There was a vitality 1" 1i
legislation unquestionably born of the confidence? w o
its authors 1cpoc;ccl in the *“rules of xlrrlltCOLlan‘5‘5 Lﬂ 75
““the law of God ;" and it is one of the marvellous thi; rjo
in the colonial history that appeals to England Wt
rarely, if ever, successful,
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I find no traces of judicial recognition of the common
law forfeitures, or the early statutes creating like for-
feitures, and I do not believe that the record can be pro-
duced of a single case of actual forfeiture and corrup-
tion of blood whether for treason or felony, within the
limits of Massachusetts. I have the highest authority to

sustain me here.
NATHAN DANE, ¢ the great legal antiquary of Massa-
chusetts,” says, referring to the law of 1641, and the prac-

tice of Massachusetts: ¢ Our practice has always been

on the principles of this law; hence, there has been no

; g i
forfeiture on one's death on conviction, or suicide," unless

enacted by some particular statute creating the crime.”

Abridg. Am. Law : Chap. 136, Art. 2, § 4. .

Again—** except this clause . there is no statute
or clause of a statute . . [of the Colony or Prov-
ince] of Massachusetts, that respects the forfeiture of es-

tates, real or personal, for crimes.” Whether the
Colony law has been considered as in force in the Prov-

| Gee AppEnpix: 11, for notices of law and customs, both English and

American, respecting suicide. . ) !
* There is an exception to be nated here, in a statute which evidently es-

caped the attention of Mr. Dane. In 1751, upon oceasion ?f popular ,_-]Es.
orders in and near Boston, growing out of the cm‘re.ncy question, the Legis-
lature of Massachuselts passed an act to prevent Tiots; founded upon the
British Riot Act, but changing the penalt?' from death to other severe
and infamous punishment, including ¢ forfeiture of lands and tc_ncmcnts,
goods, and chattels,” etc. This was a temporary act, but continued by
several renewals to 1770. fempora’y Laws: Ed. 1742: Pp- 339,":;96_
Ed. 1755: pp. of, 345, 552- Ed. 1763 : p- 73+ CL Hutchinson, iii, o,
and Province Laws: 1. 561, note to chap. I7. o o
“The hreach of any penall law, or any other 1fusdem?anor, the for ilure
whereol belongs to the Country ™ is also mentioned in the- Co!on.y aw ;
Title, ¢ Inditements.” Ed. 1660: 43, Fd. 1672 : 79, but here and in other
the word forfeitures is used as the equivalent of fines,
tate, real or personal, of any offender,
tain parts of it forfeited, as statute

places in the same code,
and refers to no confiscation of the es
except so far as certain statutes declare cer

penalties for violation of law,
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; een
ince or State, or not, certain it is, our p,-ac;clfc s ®
in conformity to it.” 7. Ch. 148. Art. 9. § Jv.f;rs in the
Stll further—* Nothing of outlawry HPPBCIW the first
Colony or Province laws of I\fIassachuSC:fts' lause in our
we find of this process in oy statutes is a claus

. Mass.
treason act of 1777 1b. Ch. 220. Art. 759 3=
Aet 1777. 5. 7.

““ 1 should readily infer this
lie in any English colony,
statute to regulate it,

: t
process of outlawry dldl;:;.
in which there was no Cc_’qg o
But yet we have seen thEl‘f_f‘]‘:;l'”'e'
1777 no such statute in Massachusetts, yet our }C'bc’]:r‘to e
in passing the then treason act directed the.ofﬁ.n . hat
outlawed, which certainly Presupposed prima Jac itaite
there was then existing a process of outlawry in tl}C iuce'
of Massachusetts, The Colony legislature had no II](<.L156
ments to fayor outlawries op English principles ; bc]Cl“-cd
on them the goods and chattels of the party out ahere
were forfeited to the King.  And it is believed th.at t]ica‘
never were any gycl, forfeitures in America by imp

; z!'l'f'ls
tion ; ever forfeited 27 Js goods and che

; that no man Fnaliﬁh
for any misconduct, without Some express statute, 2 lb the
(0]

4N, passed for the Purpose . . .

or Americ vided
whole it seems that no Process of outlawry was Plg § 1.
achusetts, till 17821 7b. Ch. 220. Art. 8,

in Mass g8
“The English 1 does not apply.  Attainder cort

aw

- 1, these

T Mr, Dane’s on bjeet, for the illustration of w-hm[]llm tex

extracts aye introd, g of their force from an error "‘i of out”

to which 1 have noy ¢4 cal| attenticn, Aq carly as 1646, a process ;\-'hi‘:h

lawry wag e in Masmclmsett;, by the following Stamtej‘j
“Capital Lays » of the colony ¢

i
!
. the
: 3 T not Y
any capitall crime, who is qonet

TMEnts on he gy

1ced, loge nothin

de. 4

3¢ 1o render 1yig
after three Pelamatiyng
there being o
B00ds sha]] pe

full aAppearang

Pson to some magist w'tin nne’ l"qpidﬂs’
puhlickely made in ()e toune where he vs““”’,he: and
moneth betyixy oclamacan gy pclamagon, his Imhis aw”
seized on to Y" v8e of y* comon treasury till he makes

of
; . soeteade
S and syl w""drawm{r of himselfe shall stand instead
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the blood on feudal principles, therefore attainder or judg-
ment of death for heresy, or piracy, by course of the civil
law," corrupts not the blood ; and this is the case in our
law, for even in treason, the traitor is inherited by his
heirs.” 7. ch. 193. Art. 36. § 2.

I have only to add here, on this last point of inheritance,
a few words from the great master of the common law.
Coke says : 3 fnst. cap. 6, ¢ Also where the saving is to
the heir, it is well saved by the name of the heir, because
notwithstanding the forfeiture implied in the judgment,
his inheritance is saved, and by consequent #/e blood not
corrupted, for if the blood were corvupled, he could not
inherit as heir.”

The illustrations and authorities which 1 have cited will
doubtless satisfy my friend that it is not without reason
that he is called upon to believe that no forfeiture and
no escheat followed the attainders of 1692."  He will
10 longer be compelled to confess ignorance of the
authority " for this belief, or to ‘‘ eXpress his regret that I
have passed over the subject so lightly in my paper.”
But my task is not yet finished.

My friend darkens counsel by his reference to an A
of 1692. That * Act setting forth General Privileges,”’
which was a piece of legislation reflecting o eredit 0B 1S

se he can malke it appeare to y* Courte y* he

witnes to pve his crime, vnles
ndered from such ap

al abstract is

pearnuce."
t+ An out lawe:
w  Records of Mass: iii. 1og.  Laws :

was necessarily hi
» i printed editions,

The original margin
= Non-nppear;mce ina capiiall crime.
1660: p, g. 1672: P 14

The fact that this law was existing in effect and practice in Massachusetts
in 1777 is another conspicuous illust 11 of the continuous, direct, and per-
manent influence and recognition s under the Province
Charter, and even the State governmcnt.
) ! Some of the English authorities intim
juration, Witcheraft, Sodomy, &e., there st
for that the offenses be spiritual. T Fac. ¢ 12
of Sheriffs: (1682) Cap. 14 Fol. 69.

ratio
of the Colony Law

ate that in ‘* cases of Heresie, Con-
hall be ne forfeiture of lands, &c.,
Fincl: pr." Dalton’s Office
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Promoters® ip any
tentions to excyse b
law of Massachuset
by €xcepting cages

; od in-
respect, excepting, P"-‘“Z'jy’dgﬁﬂentﬂ
ad judgment, violated the fu? ;feiturES
ts respecting escheats a‘“d IO' further
of high treason ; and in the rimind
enactment of tje Same session for the punis]“"_gg o the
oﬁ‘enders, that layw Was again violated by addmzf High
deatly Penalty, « oo and forfeiture ag in (:-ascs v The

reason,” Probably having ip view the English Iaf .it o an

ct, theref’ore, instead of being as he c'alls 4. was

hich escheats ang forfeitures were abolishec ’estab'

an act by whicl escheats ang forfeitures were to bef little

lished, i cases of higp treason, ¢ is, however, (iimself

importance in this dis:ussion, for as Mr. Goodell ]thing
substantia]ly admits, the Provisions of that act had no

cts
; . 1 both a
Whatever ¢4 do with the witcheraft cases,—and bo

were disalloy

e Privy Council, August 22d, :}f}gi

The reasops given by the Privy Council for the lf this

of these acts did not affecy the recognized status . Act

j Ssachusetts, Chalmeys says the former e 0

“ was dissent € Who ruled in the absen]indfi

William for " reasop - I-Izwing exempted .]]1\"

from eschegt which with other IJI'iVilegeE: 1 ;1i5
i “eN grapteq by his Majesty, it was not fit 11

all

, \r‘.'il'l'
ow,"” Ontinuatip, . 2. 112. Nobody WiJ
Say now that «

those wiyq ruled in the absence 0('\,’\?11113‘?;),
had Athority ¢4 Erminate by a rejection of this act,
of the Privilegeg which (
beern

. . frad

_notwithstanding their demal)co]o_

“Sranteq by His ajesty " op to deprive the form-
rights a4 Englishmen, The Pe!

' There were g Winthrops or

gc-:neratiou. Their
Mathers an( Phips
tics, ¢t i

t
of tha
Wards o Cottons among the lje‘01)11‘:‘(:011 the
; y o
Public pep Were such ¢ Dudley and Stough

i Men of gy 4

li-
: 3 o nd po

! tirely diffepent stamp in religion a

5 Narrow iy thought, i, culture, in creed,»

It is WOrth ¢

jals
e Lrid
. Jt!cmg here, that by the Treason Act of 1696, thb-g‘lim'f
Vere t.° be ace to the Lay of Englang, 7 William I1I, ¢. 3. &
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ance of the Privy Council in 1695 did not shake the
principle or the practice under what had then become the
common law of Massachusetts—where want of faith in the
first charter and the Colony laws ought still to be regarded
as historical high treason among those who are

o2 native there
And to the manner born.”

(13
.

pretty clearly what < notion ™

on this topic prevailed in Massachusetts, and that which
t Whitehall may be inferred from the fact
hich any successful attempt
actice of English
its of the Colony

to challenge the

I have shown as [ think

was accepted a
that no instance is known inw
was made to enforce the doctrine or pr
ithin the charter lim

law on this subject w
ents I think it safe

or Province.! Atallev

production of such an instance.

met with looking towards such a resuit

dated Whitehall, August 1gth, 1683, to
] have discovered a tract of land
sion of Hugh Peters, since disposed
hundred pounds, and is forfeited by
f it would be a Kindness to my
a grant of five hundred acres
Salem had made a grant in
was laid out June 15, 1674,

""The only proposition I have ever
as in a letter of Edward Randolph,
Sir Robert Southwell, in which he says
granted to and a long time in the posses:
of‘ by his Agent—-it’s worth two or three
his Treason to the King, and the grant 0
children,” The records of Massachusetts show
of land to Hugh Peters in 1639. The town of
the previous year (November 12, 1638), which
being then in the possession of Capt. John Corwin; sold by Mrs. Margaret
Corwin to Henry Brown, May 22, 1603 Upham: xxiii, 55. Mr. Uplmmjs
account of the matter is very interesting, but I doubt the accuracy of his
statements that ¢ ie danghter of M7 Peters came over ¥ America shortly

;{ffe;' his death, bringing with e o for many YCars, ha.d
heen subject to derangement. They were ki d ; and some @ s

2roperty, particularly a valuable farm in the vicinity of Marblehead, which
tor of the Devereux family, =vas

e daughter sold te the American ances
recovered from the effect of his attainder.” Ib, 57-
All that was ever recovered was from Sguariers who defeu'ded, only too
successfully in many cases, their holdings ¢ by the law of possession:” Som-eof
these gentry seem to have been persons of high consideration in S“,lcm soelely
at that time. In 1677 the widow was living, almost destitute, in London,
having been wholly dependent upon one of the independent churches there

- Jrer mother wh
ndly receive
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- '5 of I'IO
Yet my learned friend declares that he know
reason for doubting th

I of at-
at the inscpamble incidents
tainders everywhere

ther
throughout the realm and ,c:med
= - oL
dominions ofEng]and, followed the judgments pron

urt
against the persons convicted of witchcraft by t]‘;f;ys
of Oyer and Terminer, etc., in B'Ia§sac]:11settsl. il 2l
they ““not only involved the forfeiture of al 3hv a0
other corporeal hereditaments, “for a year and a c-‘ﬁe’atcd
waste,” but the reg) estate of the condemmned ebdc This
to the king, who *+ Was the immedjate 1?1 i
escheat, moreover, though not strictly a forfeiture, i
an absolute Sequestration of the realty ; and . .-e\ref
estates of those who Were attainted were 7. = o

. ing the
liable to seizure, unless pardon Specially restoring

“ever since her

husband suffered,»
From a document

pes §14s
in 1660, Hutchinson Papers? 5
Preserved in I, p.

ab
Public Record Office, it ﬂppc-:.lrfql.l!}l:!h-
he conveyed | i estate by deed i writing, November I, 1630, to his :11 the
‘er, Elizabet}, and that upon her Petition soon ey her father's dea 1c;s in
Nng ordered (1 © be restored to her, The Jas 1703:
New Englang Were neyvep seized for the Crown, and as late as the yoa;)u:ilc."'
she wag trying to obtaiy lrom the government an order to GovcrnO"r fos attt
i Treasury Lapers : Ixxxv: 145, A.a.’ in the
among the Curwen P"'-Pelf’icide's
ciety show that the great rLLS early
er rights in I\-Iasﬁﬂc]“":’etts ‘ datet
o her from John IHigginson,

ican Antiquariay g,
daughter had 1, secure |y

One of the letters E

Pl
ay ¥
‘ Truly I can § i
: » 1670, expresses his Sympathy : ¢ Tyuly I & y* ac
¥ I\Emembrance of your good Father doth so continue with me &
l\nowledgm‘ of much kindy

ess ¥yt I re
oblige e, ¥* I shoulq
help Forwarq yt
Active p

-
- tim
v - rel
ceived from him . my young

s o= in
- hing y* Jies
not he wanting in anythi 5 y*
; in
You may haye right done you
as

to
i sutar
5 iniste

an Attorney & it is not . fitt for a Bﬁ 12 it WS
times—zy,; Place zyen YEY ek altered from wh

s Lstate Jarz

fios¢ soié
: s S 2o :
e been aliciatey {rdo many hands, &

of ye Ereatesy ),

case:

o
. Mal
) ereaboysy » The claimant secured the services (jfco\":rel
teph_er‘l Sewal] dmong otherg i, Seeling hep oWn, and apparently r€
Something, but she Was still in (he

im, tep I

te

‘ ) wro
vocative in July, 1707, when Shel I shot!
OUght it woylg be soe long hefore 1 received any gooc srintes
e whole correspondence ought to be |
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anted by the crown, or ul-

escheated lands should be gr
d by an act of the

less the attainder should be remove
legislature. ‘

“ Until the enactment of ap
restitution, however, the blood 0
ed “ corrupted,’ so that neither
for the transmission of property by
terity take from him by inheritance.
effect it might have had when grant

a special design to waive the escheat, could never &

restore the forfeiture, or Purge the blood of its corrup-

tion.

¢ Nor did attainders operate solely to the injury of the
condemned and his kindred, for as they invariably had
relation ¢to the time of the fact committed,' they avoided

all subsequent conveyances and encumbrances of real
estate by the condemned ; and as some of the diabolical
practices alleged in the indictments in 1692 dated back
many years, the attainders may have subverted the inter-
vening titles of creditors and innocent purclmsers.”

Mr. Goodell’s admirable summary of ¢ the direful ef-
fects of this terrible ban’ is well ca[culated to introduce
with dramatic effect the clinch of his argument in citing
the case of Giles Coreys «« who (he says) to avoid the
lasting and ruinous consequences of attainder, bravely
accepted the awful alternative of the peine forte ot dure.”,

Everybody is familiar ¥ hich professes to
reveal the motives of the v

no . .

t_bod} seems to have notice
o il

modern origin, not to says

roper bill of reversal and
f the condemned remain-
could he be the vehicle
descent, nor his pos-
A pardon, whatever

ed with apt words and
vail to

ith this tale, W )
« standing mute, ' but

at it is entirely
facture.’ Not

ictim for
d the fact th
recent manu
who (st of Mass.:
alef, Mr. Washburn (Fudicial
If the author of the fable, gives
ve heen amplified
Leard of it in

1 .
The myth is of much later Jate than Hutchinson,

l}{,f?) evidently follows the authority of' G
" ”J'_l-" of Myss. (1840) P- 142) if not ]nmse' e
11e carliest form of it I have met with, and his remarks 02
)Y subsequent writers. MI- Upham, who seems not to have
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-oduced
-ap of contemporary authority has ever bee.nt;;:ze i
asc:ap_ t or justify it, and T doubt whethe et WS
. Warlla: evenlof tradition for its invention, w uEnnlish
z_ll\]:iy;lzf:t?y suggested by some doings under th;els gnl}’»
']C‘aw by which, as is wel] known, goods and \C‘IL'IC rorfeite
not lands (except the offence was trea?on), g
for standing mute or refusing to-b‘e tried b.y e sipui
Chamberlayne, in his Anglia No.tza‘m, ref‘erz tor Sexils EO0IE
ing to death,” etc. « Wh%ch grievous kin oO =% being
stout fellows have sometimes chosen that s

ot
. ir Estates may 10
tried and convicted of their Crimes, their Estates

; ir children.
be forfeited to the King, but descend to their ¢

-~ the
H ucd
No such motive as that alleged could have U‘SII’We the
action of Giles Corey o that occasion. ‘chEaIef ot
clear, straightforward and distinct statement o

tant, $°
: xts

this matter, the only tontemporary evidence e

far as T know ; anq to my mind, it ig enough.

e
. - t, bt
“ Giles Cory pleaded not Guilty to his Indlctme/];ﬂ’w-ﬂg
would not put himself op Tryal by the Jury,' they

1831 (Lecturss oy}

Vitaérrrzfz‘ 2
(Salem Witcherase : 3

_ i 1867
3%, 35, 88,) furnishes full P"‘r“m;]m:?o;ic was
* 334- ete.) but gives ng authorities,. T ‘et 4, 1579
largely discussed at o field meeting of the Essey Institute, A"fgi']':e Spenkers
feported in the Bulletin, i, 117-127. Oy that occasion, one o ¢ one who
intimated his Want of respact for he memory of Giles Corey as ipt The
had obstinately defied the Jayg » and probably ¢ died a fool’s dea s excom”
orator ought tg haye quoted Paysop Noyes's record of the f’ld e ion. S€€
Munication frop, the Firse Churceh iy Salem, to support his Upml:: transac”
Upham i, 344, 483-4, for ful] particulars of the very disreputab

tions of the Chureh, iy 712 as wel| a5 1692,
" That is,

ked

ingBs=

having Pleaded not guilty to the indictment, upon being i
““ How wi]| you be trieq p» he w

atry-
ould not reply, < By God and m-y C(;!;l {hese
Vas atlached fo centuries to the speaking omitte’
words, If 4 Prisoner wopjg MOl say them, ang even il he wilfully and ?
Cither «« gy God," o1 « by my Country » e was said to stand mute, py the
Jury was sworn to say whether he stood ““myge of malice,” or ¢ mntffml the
If they found him mute by the visitation of G Cc‘uﬁef
But ir they foung him mute of malice, if he was a.d was
sdemeanuur, he was taken tg have pleaded guilty, an

Visitation of Goq,»
tria] Proceedeq,
O treason gp mi
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;ii:;fﬁ;’_””" upon T ryal, .cma’ Knowing there would be the
itnesses against him, rather chose to undergo what
Dc.a//; they would put him to. In pressing, his Tongue
being prest out of his Mouth, the Sheriff with his Cane
forced it in again when he was dying. Hewas the first in
New England that ever was prest to Death.” More Won-
d’w-‘s‘, CtC,, p. 106.

If it were proper to imagine the motives which governed
that resolute old man in his supreme hour of trial, I should
say that, with all his righteous indignation and disgust
against the Court and its methods, he might have had
some reliance upon his rights as a man in Massachusetts,
Perhaps some faint but flattering hope that his neighbors
“"(_’“ld relent before his agony was ended—and so his life
might be spared. He did not know beforehand by what
devils in human form he was surrOunded—-stiH less could
lfe anticipate that in all coming tim¢ the story of his rough
life and wretched fate would become the nucleus of crys-
tallization of tearful, tender and pitying sympathies to the

world’s end,
B AI'though no other instanc now . :
hglish legal barbarity » yas ever inflicted in America,
the sufferer was not the first in the Colony of the Massa-
Cl‘lusetts Bay, who stood mute » refusing to plead or put
]]lmSe]f or herself upon the country. A wretched woman
Who seems to have been distracted was condemned and
Wng in Boston in the winter of 163830, for the murder
OF her child, a daughter three years old. Although she
Md ““ confessed u;on her jon, yet, at her ar-‘
Yaignment, s/ stood mute a §004 P till the Goverror

¢

deal X

“’luc: With accordingly. If he was accused of felon)‘(, h

on h'l exhortation, to the pesne forie ot dure, that 15
1s back, stjron laid upon

ll}ol,e "
dayg »"" and so to continue fed on bad brea
deo Stephen::

s Lhe either pleaded or died-
neland » i_’ 298,

e is known in which * this

apprehens

e was condemned, after
to be stretched, nalked,
ch as he could bear and

him as mu -
d and stagnant water on alternate

Histary af the

and to have
Criminal Law
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told ler she should be pressed to death, andﬂthen she\i;’l’r
fessed the indictment.” Mass. Records - ii. 246. id be
throp's History of New LEngland : i, 279. It shouf thC
observed that this was before the establishment o
Code of Liberties, .
The difficulty of dealing with such cases had ¢ ¥
manded the attention of the General Court, as c'arl}’l i
1681, when, at the session of the 12th October in th
year, the following question
brought before the Cour
“Q: Whither a pers
any criminall or capital]
vpon tryall, according t
not™standing) be proc
vpon the evidence that
Mass. Records - . 323,
No record appears of any «
by the Court at that or any o
Proceedings is silent, and the printed laws, as they épp?fy
in the supplements to the edition of 1672, do not J“stqu
the conclusjop that the question of 12th October, 1681, “;0
decided in the affirmative.! [f we could be a]lo“’cd_‘it
presume that it wag g¢ determined, according to the SP“,I_
and intention of the laws of the Colony, and that “’Iassﬁc
chusetts by express cnactment led the way in this huma1
relaxation of the common law rule, which was. in Engwot
only partly and imperfectly reached in 1772, and

.11 be
really established there unti] 1827 ;* we should still
obliged to acknowle

appears as having bec!
t for decision - . od for
on complajned of or ind_lct‘fc |
offence, & refusing to put ]“mset
o the vsuall custome, shall (that '
eeded with to tryall & j“dgﬂ_]enu
shall be produced against hinl

" - tion
resolution " of this ques

5 " (@)
ther time. The ]Ou;ﬂa] ar

-able &
dge with regret, that so honorab!

} Mass, Lazos, Ty, 1672: §

“In the year 1772, the st
cases of felony cquivalent

upplements, Pp. 87-88. + o multé
atute 12 Geo, III. ¢, 20 made sta"d'ngl by 7

toa conviction, In 1827, it was enacte 1d be
& 8 Geo, 1V, C. 28 in such cases, a plea of not guilty shott o 0
entered for the persons accused.  Stephen: f7jyy, of the Criminal L0°
England: i, 2g8,

in
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Provision w i i
Corey ]Y“ ?s_ entirely disregarded in the case of Giles
. ct 1t ; :
should not be forgotten that the English

custom of * pressi
pressing to death ” was at that time clearly
T <
Not only because no authority

lclifﬁ;l };n Massachusetts.
gL = thee“‘,-z[f;d forat ],[} any “ express law of the country,’
lation of a[ C;Z\?o.d, Fmt also that it was in direct vio-
“46. For bogi“e:smn' lm the '.Body of Liberties, viz. :
that are inhum punishments we allow amongst us none
Piawide b 1 ane, Barbarous or Cruel.” By another
eOtVigtion 1; same code, torture was forbidden before
ba"bal'ousl;lll _e"ﬁn then the methods were not to be
Mass. L,Z-UL nE inhuman. 2 Co{/. ar H. S. viii. 224
But tOL1:t11|i-—I('3f60; pl' 67". dbd:‘ 167'3; p- 129 L

subject has a rl my Céllﬂ'C friend’s theory on this
Unanimous ny oundation whatever, except the almost
“every law lgi]fl'auce or neglect of the historians and
ask) thattt]‘yf” to whom he refers—when was it (may 1
When didle;’e dreadful consequences of attainder began ?
of known _t]e)’ cease ? \Vh(.:n were they first heard of
Setts? A ;u ic COIO{‘}“ I_’rovmce,-or State of Massachu-
shadows ;i what period in her history did thesc': baleful
ok, he l_St clza_r]{en the land ? When did they dlsflppear

inheritances of her people? When did the

Obsty

Structe oy :
cted channels of descent and distribution begin to
any felons of outlaws

flow -

in l‘ha? E)el)‘, > Or were there never

and lef% "“t_of the world who had estates, 1'6111. or .persona],

Inglis), Zlnldl:en or next of kin?* If .lle is }‘lght—-the

CXisted ; octrine of attainder with all 1ts mcm.len.ts has
in Massachusetts down to a time within the

e county of Fss
| crimes during

ex in Massachuselts had a
following the

1 Ir
the "
Temurkqy, following story is true, th
JWrkable exempti :
exemption from capita
Losedors [Connec ovember

ember 12,” gives af

the century
ticut] Gasetle, N
1 account of the
for rape, €LC, adding ¢ * This
tence) is the first person, s far
in this large County, since

Witchey
£2; I;l;lxart Tragedies. The New
trig ﬂu(]. L‘mde}' date of * Salem, Nov
Yan Slle;c;:]\,mtioﬂ of one Bryan Sheeha,
A5 We can e an (who has not received Tis sen
earn, that has been convicted of felony,
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memory of our own grandfathers—and traces? Ofllt. ‘él;%::t
to be manifest in the records of every cou:.‘t in the e
monwealth, especially in those courts in which he has e
distinction as an officer, s there even one entry conc okl
ing ““lands and heritages ” in the Registry o}' I]?:;cx
and Wills, or Records of the Court of Probate in -(or-
County, which bears the slightest taint of escheat c])r o
feiture upon attainder for felony by any possessor t ]eniar
at any time? My friend muyst have been long fam-qry
with the records which would show all the facts nt?_CCSf" 4
to illustrate this part of the subject, and nobody is mo
competent to produce them. "
Who was the escheator in Essex in 1692? Can i
““office” be ““found” in law or in fact in that or a:jr
other county in Massachusetts » Or any trace \‘!I'atcll\] )
of his or similar dutjes performed by any other officia g
When was ap inquisition made to the King’s (or Co]ony’cJ
or I>rovince's) use of anything, by virtue of the office -
him who inquired, and the inquisition found, so as
constitute an * office found > B
George Jacobs of Salem wag executed on the 19th 0“‘1
gust, 1692, We learp from the historian of Salem WitCh-C:h'
—that he ““is the only one among the victims of the ‘-wt.lb-
craft Prosecutions, the Precise spot of whose burial 15(.‘ct,
solutely ascertained,” and that « it is an observable dr g
that he rests in his own ground still. He had ]iw—:d. fohis
great length of time on that spot ; and it remains it o
family and in pie tame to this day (186y) having.ﬂo\‘i
down by direct descent,” [f it did not pass by his ¥

1
r calt
. . : :
or by lawfy] mheritance to his male descendants, hov
this be true ?

s
wor
the memoral,le Year 16g2, commonly called Witen Tivg.? ¢ The last

20y
i - i imi . B . o Ro}
and rl)mg speech » of this criminal are mentioned in the Preface t

1e|153’
Tyler's Story of ¢« 7y, Algerine Crf/)h't't‘," ete., p. vi,, asa part of the &
tional literatype of the day,



A Summary Vindication. 47

Agair . :
Suffe?el-;’tih; .vcéy earliest petition from any one of the
\Vitchcr;;ft VOIC eneral Court for redress, preserved in the
o Elinaboih PI:IHE of (t‘he.I\;Tassachusetts Archives, is that
deeqasil > _octer, widow and relict of John Procter
;" which bears the endorsement that it was'

i R
ead 1oth June, 1696, in council.”

[Mass. Archives; CXXXV: 109. ]

7o t)
e o
Honourable Generall Court Asembled at Boston

the humb may twenty senenth 1690
Relect of _]IZI petetion of Elizabeth procter widow and
cth that in 1:]11-l1 P"?Cter of Salem decesed Humbly Shew-
I Salem andc.yme of our Lord 1692 when many persons
som euill dis in other towns ther about were accused by
iNg witches sfﬁ'otf;edbm: Strangly Inﬂuel}ced Persons, as be-
H"Sbaud Tohn O.r en'lg guilty of acting witchcraft my G
and we both procter and my selfe were accused as such
Procedeq ac;. my sd Husband and my selfe were S0€ farr
Sad time (,fb {.ln’st that we were FZondemned but #n that
i e darknes before 1y said husband was executed

dent som body had Contriued qwill and brought

iy i
o ﬁ??ﬂ, to sie = ‘ ) K ; y
igne® woher in s wholl estat 15 disposed of
wrighting mad with

s :
hauine Re
Me befo g Regard to acontract oF
or mari ; . .
mariag with " hut soe it pleased god to
e sentanc was €x-

{though th
oods great good-

hrough g
sine MYy Jutsbands

Order
€cuteq v his prouidenc that a
on my dere husband yett

Neg ¢
dﬂ’f?z‘/tgoi.};?“r petetioner I am yet aliue;
2 "tl[:q&,lc sd will is prowed and arprmnrd by the Sudg of
. 5'3;5‘0.90(;3”({ by that kind of desposall the wholl Estal is
of ; and although god hath Granted my life yet

sstate by that which

tho
Se ),
(Xe 44 o R
t Claime my sd Jusbands
“wreckcrs” of the

1
well be reitowed tp

Ti
ere |
i5 an ingi .
1 intimation here of Conspimcy among the
lue whici may

€st.
Ates
iy £ of those ace i
nsed of witcheraft, a€

.L]_ a
~are his i
Istorians of these events.
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ey of e
thay call awill will not suffer me to haue one é" ”iotl']];.ﬂct
Lstat nither vpon the acount of my husbands o e
with me before mariage nor yet vpon the acoun‘ > soht
dowr which as I humbly conceive doth belong 01[ ,{:nti
to belong to me by the law Jor thay say that I an cotioh
i1 the law and therfore my humble Request and pe ¢ 1S
to this Honoured Generall Court is that by an aCt.;)e .
honoured Court as god hath Contenewed my li Jeath
through gods goodnes without feare of being PUF tc;e Into
vpon that sentanc yow would be pleased to put r?}n'c]l o
acapacity to mak vse of the law to Recouer that w

an
Right by law I ought to haue for my nessesary suple

. 25
. : sty€
support that as I your Petetioner am one of his mal‘]emb]y
. . . 1
subjects I may haue the benifett of his laws soe I Liﬂ .
prayeng that god would direct your honnours

c i ]iﬂl
things to doe that which may be wel pleasing to
subscrib your honnours humble petetioner

ELIZABETH PROCTER )
ﬁr-[('l’ﬂﬁ
[Endorsed 4]

Read 1ot June, 1696, in Council,

This poor Woman

on
appears to have been imposed UP
by the fiction of he

T
I civil death, evidént}y SllggeSted :,)
those who had availed themselves of the helpless Coum‘
dition of both husband and wife when under condcﬂilras
tion four years before. The imputation that SIIC' her
c1vilizey Mortuus, “ dead in the law,” was false, _fOI 1c€"
Pardon had unquestionably restored her legal CXlStelor

If any Proceedings were had upon her petition, no I'C;HPS
of them has come to my knowlc—:dge; and it is pet eré
fair to Presume that there Wwere none, because they W

- T 1 EVi‘
L itself, however, furnishes indubitable oné
r
dence of the regular probate of a will executed by
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of the ¢ -
aWaitingOtIIlie::::fl ¢ witches,” or wizards, while himself
examples mir;l ) ice of t}ae_hangma’m‘ I have no doubt
bloody speci 1 1t be multiplied among  the victims of that
records andle tlcourt at Salem, but I am remote from the
of the subie ? = necessary materials for full illustration
dorand '1bJ'1'C , which we may justly expect from the can-
life is Sp‘en‘t”f)f of my esteemed and honored friend, whose
and whose d_lll'the .very theatre of the historical tragedy,
fied with 1] istinguished reputation will always be identi-
the laws and history of Massachusetts.

A great part of the * T . o
the ¢ Reasons,’ etc., 15 devoted to a
usion to ‘‘the wretched

the Witch Persecu-
er and direction

Jerem'

l'emn;if ,?Ver my incidental all

tion, I-SI of the families destroyed in
have little fear that the charact

of m
Y sy . - .
ympathies in this matter will be mistaken. No-
pon my words than

Od},
£an .
that of put a worse construction
m . . .
y friend, or contrive a more interesting gloss

Upon
Pon ¢l ! ke ,
em than his. The pain which they have given
Jeasure which all

lim

must‘elllllj(‘:of be generally felt, and the P
< has begln the mild atmosphere of sentiment into which
Ciles g 3 al?le to transfer avery repulsive subject recon-
Siong, ”to his use (I will not say abuse) of my eXpres:
Manageq The ray of solace and of beauty " which he has
3 4 8ed to extract from ‘ the painfu] details of that
N 0!; : { Massachusetts. In the
?.tﬂfl Generg) b for witcheraft by the Great
5 Yecoreq tEurt ilsel-f, duly sente 1gth ]u:le, zgég,
i h"‘ Codicj) (]:: she disposed (?f her estate by d May ;7‘:1 Iai.;,lc;
€gan ip L,het]:d June IGt.h in the same yeal: gs agams

wer Court in 1655-

to one Mathew Coy of Boston,
ow

n g
hep ¢, - F'&inal
" deed, by which she conveyed bere I
house where n
corded 16 July,

v
the possession

arlier § ;
instance is famous in the liistory ©

hIrs
+ Ann Hibbins, tried and couvicted
nced, and hung on the

will, execute
The proceedin

and next the
and Re

come into
M, H S, May,

Ay Vellin
e 7 : :
1, g house near unto the spriig:

« Entered

16:c  SXecu
of t6‘ Ly ;?d August 14, 1655, WS
he - Rawson, Record'r,” It has recently
Proceeditigs

18 Tass
84’ p. ISGaChHSELts Historical Society.

4
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s direct
icture of early provincial life " is not a VC‘Y]%:E': :.1p ’fhe
. trated ray ; but it may help to fb_ - which
O;nflj:ece;ages of tha,t part of our co]oulifiI .h‘;}:l‘lint that
lsed a famous writer and critic to record h:stJ“' ﬁl it, with;
‘“as a story of witchcraft, without any poe ?’ et th’s
out anything to amuse the imagmatl_OH, Oiit]l L1 that 1ﬂ
fancy, but hard, prosy, and accompanied ‘1\1c “_cll,knc)w"
wretched, pitiful, and withering, perhaps t ‘HASSES evel'?'_
history of the New England \Vitc_hcrafAt :‘:11‘(5: e Neer®
thing else upon record.” Godwin, Lives !
mancers, 454. y fudcd’ P‘eh
But to what purpose were all these no‘f" fles.” whi¢
haps tear-stained, petitions still in the public 17 I;is
so stir the Sympathy "and stiffen ¢ the true ¢ was 1B
method” of my acyte and learned friend? Wha sect!’
benefit of the act, which they were so ez}gm: tlo 3
They were in fact resting under no disability in 1a

e
and low estate into \\rhich_szmtheif
en by thejr savage pm‘Secut'?dl’ ¢hey
as the disgrace of recorcl‘, thl-onl ’f.’;
an official public declaration -Itcl‘“te’
alone could ““ deface,” Oblllue, and
" expunge,” of Stamp as absolutely erroneous, UI-.ltitioﬂ
illegal, anq therefore unjust and void, The pcsi’cuati"ll
Abigail Faulkner, already quoted, shows the ot upoz
distinctly, ““ Living only as a malefactor, C‘?”; can 7
Tecord of y* megt heinous crimes that mﬂnkil,l rder 11,
Supposed guilty of,” she prays the Court to Ot be 1‘5
defacing of the record against” her, It must no g

e
) e ray“
gotten that this wag after her pardon. All their P t
Were in effect for reli

.0aC
ef from the ¢ infamy leld'rep_liz‘l ﬂd
to which thei, 1ames were exposed, while their t!
Pon public record, f'li“deri:
it, by the reversal of the atte du

toric?

only disadvantage w
thought or fely that
‘highest authority

condemnation stood y
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a ; . ] o
uthority, ¢ defacing previous record,” ““ wiping out the

_dngracel"uI record ;”* and the fact that there is no mention
In any of those petitions, of escheats, or forfeitures, or cor-
ruption of blood upon attainder for the crime of which
the_l’ or those whom they represented had been adjudged
guilty, plainly shows that no such things existed in Mas-
sachusetts in that day and generation.

: Although Mr. Goodell declares his opinion that the act
In question was necessary ‘‘ to secure immunity from the
t'ilfrrible ban,” etc., in the year 1711, it seems to me impos-
_S'ble that the legislature of that year could have been
ignorant of the law and the facts, or could have entertained
any such belief; and I am obliged for that reason to re-
gard that act with less favor than ever, t hether it “ became
alaw” or not, My friend’s language

He says:

“If, then, I am right in my opinion that the act in
qu‘estiOn was necessary (and it is not material “’thller
Fhls necessity existed or not, if the legislature believed
It did) to secure immunity from this terrible ban, the
"Quictus,” as Dr. Moore calls it, which the Jast pal'agn-e}pll
of the act contains is by no means ‘the most im-
P_Ortant provision of the whole act.’ Nor is t_hat e:‘(emp‘
tion from lawsuits, even, to be condemned as inequitable,
't the purposes of the act in other respects 'were fully
Carried out ; since the grant of full compensation to the

.Suﬁ'ebe[-s would unquestionably be good ground for deny-

ng them any further remedy.”
t iI;IOW’ in my judgment, the
equitable,” but iniquitous—

tant, byt tlle’ﬂiff; ifnpo?.mnt provision in the wh.ole act,
Made expressly to protect the guilty officials agf}"lst Emii’
i.lnd all demands for restitution, and save the survivors and
"®Presentatives of a ruthless gans of fanatics, thleve?, 12111.

Plunderers from the just and lawful consequences © their

‘?
here is suggestive.

) was not only

«« exemption ' ‘
not only the piost impor-

-
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=

villa ; ;
nous acts. After having neglected for nearly

years these claimants for justice, turning 2 deaf €2
prayers and complaints of the sufferers, zt:‘lu-:ir children; an
repr‘-‘s.entatives, the contrivers of this act drove @
bargain with a part of them, in order to secure the gllﬂ-ty
i{;ttl:zgs ;):dall icsc atr‘ocities, their executors, & ;Z:rsl;
tra rest,itutioasmgns, against any punishment,‘ ?VCI‘Y c
restitu 1;, E'l;'ld all further legal 1‘85130”5ib1hty' they
had infli _P ople were not conscious of the weols™, o
inflicted on the innocent and of undu¢ Procm3dlng
w]l}f was this provision inserted ? Who and what e
behind this extraordinary prote.ction ? Who had 27
motive for procuring such an enactment? Certain'y o
'_che sufferers, their representatives, or ﬁ-ie.ndS- Wha: b
i;cs effect, if it became a law ? No’t only to talke vy ;
bi:eoﬁfta?lf the .universally recognized doctrin€ © daﬂli‘fgtfef'
by which ??p"ess statute of Massachusetts in that ™
s an \\;s d‘ec]ared that, ‘« If any Officer =
Cases, he slyn 4 (’Olo_llr of his Office, in these °F o P'u'tie
erW:Ed bla bcf*. Liable upon Complaint of the ‘titl"
ti iy _Y Action or information, to malke full r¢*
10-;:‘{i Mass. Laws : Ed. 1660, p. 54- Ed. 1677 ¢ ed
. lelReport of the Committee of 1711, when Cllf}cdis'
_ a law, substantially relieved from the attainde’ 0 b
E;ace. of the conviction all the persons named 1P B 15iﬂv‘
ianc_Ht Act. That Act,if it becamea law, & de HO“OOK
a‘vﬁol?t of fact, to the relief thus already givemw o t]leir
6 ‘}_r rom them as well as the other sufferer af™ qpg
A[::c;(fm:atwes all right to pursue any legal rem¢ ¥ o 8
as the sZrIfI, t‘herefore, worthless and unﬂ@ccssary gd t0
erers were concerned, appears in the &
thet

have be ’ .
en promoted chiefly for the benefit ©
. né
1 Th Sl ;1“0
ey thz llia‘:hefrs(?FdMassachusetts did not point out any statute ofImuf e {he
aw o yod ” . . = o o ime
duty of restitution, against crimes, or prescribing & timit of

othcr

-
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i"‘i‘fjgrs and the contingent interest of the Salem Lobby.
whatevg? ;)thrcr purpose Of purposes, and no significance
torte 1 e}o'nd ’Fhe.se,.exceptmg to.repeat in needless

al detail, imitating the English precedent, the
Ifol‘mal restoration to which I have referred—in point of
aw and fact already determined by the enactment of the

Report, which preceded it.
As for ¢ the grant of full
}MI'- Goodell justifies ‘‘ the exemp
t:e calls it), the appropriation made
Scj)f:he Report) was flothi.ng of the'sort. That it was not
i t]egardeq at the time is proved by the express terms
1e receipt from the claimants s0 carefully drawn by the
Committee of Awardand Distribution, which acknowledges
the respective dividends as ¢ some considerable alowance

t 3 o . .
owards restitution with respect to what they suffered In
That it has never

g‘:“‘ Estates at that sorrowful time.”
tes?] so regarded at any time since is proved by all Fhe
thO;mOn}’ and opinions which can be produccd, excepting
e of my friend.
a\\rI;;I-dthe ¢« Reasons,” :
ed to them seem mISEr

b .
tlu,t tllFl'e is evidence directly ten
s pittance, they themselves proposed, or cheerfully

reed 1o, as a full reparation of personal damages, i
;(;;zz.d"”ﬂffaﬂ of the additional javor of @ rc:w's.a! alf t/';i
of jg:{{”“” !/ The reversal was c?r w.as ;qtlla :;:‘;1;;;;
of asse;?'d How does such trach?‘g ltlgidldelzcendants s
in co 5se .damages appear to the‘ ”cm. i '.FOF LEC],S_
L-\Tlnslde””g c pp1S INSTRUMENT, this ‘¢ ACT OF LE®
g ON wIiTHOUT PRECEDENT OR PARALLEL, as -a
s T“‘gu]ar instance of the justice d gen-erosity " of their
10norable ancestors  ?
e for and in considera-

1 -]
. Hutchingon : ji, 62, refers to these « grants mad ”
plmtically, tput the petitioners al-

hQn

of t )
edgeq the losses sustained,” adding €™ "
5€¢, that they bore no proportion t0 the real damage:

compensation,” with which
tion from law-suits ” (as
(not by the Act, but

«the sums finally

ably gmall and inadequate ;
ding to show that even

etc., he says,

an
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In his first paper, Mr. Goodell declared it to have beed

““a noble and generous act of the legislature, however
long postponed, to restore the whole‘ of what, thoug®
forcibly taken from the accused, had enured to the crow!?
for the use of the Province, under the forms of 1aws at
in strict accordance with the established practice in cas€s
of felony, and for which, therefore, the petitioners ha
no legal redress.” :

But how does this ‘ noble and generous act .
the light of the facts: that nothing had enured t
crown for the use of the Province ; that they did not rc;
store the whole of what they had taken by force ; e
many, if not all the seizures and appropriations thus m#
““under the forms of law " were pure and simple 10 bef
and pillage, with waste and destruction, having "9 pr?ﬂ
cedent in the established practice of 1\/Izlssachus€tt5 :
cases of crime, but arbitrarily and most unjustly i“"en_te,t'
adapted or borrowed for the occasion ; and that the rlga‘
to legal redress was perfect under the law of Mas®
chusetts ?*

The scattered fragments of this awful record in
wanton cruelty in the officials, as unnecessary as itw
la‘:rvful. It would seem that during the delusion,
tainty was the condition of all things, law as well 3 g
legal rights as well as the obligations of Chris
pathy. Life, liberty, and property were all injﬁopardy 4c0
an insane and ferocious fanaticism which had pzll‘ﬂpfa’ri?
humanity itself and converted a majority of the nlavﬂd
trates, ministers,” and people into a grave, solemily b

o

-

dicat®
as
unc

oSPe]’

o
ian SY

tian ",

er”

1If, e Mr. Goodell alleges, ¢ they had no legal vedress lav o
were they o be debarved Trom its ])ruset,-uliun; by that g‘g\-{\.\".i?ﬁ ,,sui‘:'"
t(!;e Act of 1711, which he describes as an ¢ exemption from law

c:njpare P- 52, ante, 6
Ar_(;’zs 1:efc_2rence in the ** Fast” proclamation of DecembeT, Iiiy'of tlﬂ:
drcki Xi. 122, to the Mistakes fallen into ‘‘either by the l—) \V [)Bttd

Pl orany Orders of Men™ is very significant. Mobedy K75
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professedly religious mob ; whose tender mercies were
cruel, and who, in their pious and ignorant rage against
Satan, became themselves fit emblems and instruments of
his wrath. -

It was only a few d
and the adjournment of t
heat of the delusion ha
Cotton Mather was busily engaged in
ing up a standard against the infernal enemy,” by writing
up his records of ** Enchantments Encountered,” “ The
Wonders of the Invisible World,” and * The Devil Dis-
covered,” that Thomas Brattle, one of the few then and
there who ‘“had a great Veneration for the Church of
England " although he was a nonconformist, wrote these
words of warning prophecy : «« What will be the issues
of these troubles God only knows. I am afraid that ages
will not wear off that reproach and those stains which
these things will leave behind them upon our Jland.”"

It is quite true that in the confusion of the times during
the transition from the old to the new charter, the com-
Munity may have been demoralized by the uncertainty
which grew out of an artfully suggested conflict between
the well-known, established and recognized 1aws of Massa-

chusetts and the laws of England. :

ays after the last of the executions
he Court, when the height and

d hardly begun to abate and
his design of ¢ lift-

- ”
proc!nmation, what ¢ orders of men
ham Was mistaken in attributing the

than Justice Sewall, the writer of that
Reply 10 Poole s 66, First reprinted

::trsm}:l"i_mﬂr;ly responsible. I\Ilr. Up!
ship of this paper to Stoughton 3
by Caler’p P 143,pit[ has been feproduccd many times. In 5 Mz—::s;l.i{::]n‘.
-CG”' ‘ V. 440, it is printed ostensibly from the orig‘mal.draft, “'ltfl as “h 1re re}:
Maccurate note founded on a blunder of the copyist1n e p%:ﬂgﬂ.ﬂ :e:
ferreq to, who wrate it ¢ orders of then,”! instead of s grders OF #/¢ 'Ob't ]
Mass. Hist. Soc. 1 V. 79 itu

1
Letter of O in 1 Coll
ctober §th, 1692, in T L0
Ary notj y . May 18-25, 1713
¥ notice of Brattle in Boston News Letter, No. 475 Ma¥ zmd’ A Tt

T The return of the ministers, consultcd by his ijceilency e ot
= Council upon the present witcheraft in Salem village, _Bosmfn, h as lla;l
1692, vesammended “f the speedy and vigorous p]:osec}\lloll _o' nSl}; t};e e
fendered (hemselves obnoxious, according to the directions given 1
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This is in some degree indicated by their legislative ac
tion. The very first act of the first assembly of the Generd
Court under the new charter was that to continue the former
laws. And yet after the storm of witchcraft had abate®
they re-enacted the statute of 1 James I., chapter 12
to reinforce their own law. As I have shown el:;c\\rhcrffs1

they had law enough, but instead of proceeding calmly
upon that law, they imported into it, upon impcrfﬂct
tion

of God, and 2ke wholesome statutes of the English nation, for the detec
of witcherafts.””  This document was written by Cotton M’atlmr. I leave M
to others to estimate the degree of responsibility incurred by thie men who
first urged the application of these statutes of England ; but I venture to €
attention to Mr. Longfellow’s extraordinary poetical license in giving otto”
Mather the credit of clear and consistent opposition not only to the Uie‘z' Ei
ore

spectral evidence, but the English law ! N, Z Tragedies : o Giles
g > f - - - ) 5 ’ ’ oy e
of the Salem: Farms. Cotton Mather’s appreciation of *“the wholeso™
e
Crn['lc

statutes of the English nation was further expressed in one of his deliv

prmtcd in the Wonders .{Jf' the Tnwisible TVorld, written in the hcight o

delusion, oras he himself says, * my Book of ll:e Inwisible World, writtef! i

the Aighest Ferment of those Troubles,” Some Few Remarks, €LCo 170"’“]:;,
1 &

38. Recalling among other sins of the * children of New England, tabl®
a

lesser Sorceries, sai i "
=g eries,” said to have been “frequent in our Land,” ‘lDLtE} 'S
onjurations, with Sieze / e
jurations, with Sicees and Keyes, and Pease and Nails, and £07 J“S; and
able ©

and I know not what other Implements,” he adds with unmistak I
hearty emphasis, ¢’tis Pitty but the Laws of the English Nation W pereb?
the Incorrigible Repetition of thoese Zvicks is mads }Tflw.u', were Sq\' ook
Executed.” Wonders of the Tnvisible World : 1693, PP- 66-67. 151 W.\—.h;t
was the temper in which the awful penalties of the English laws & :qm..-e
fﬂlony were invoked to punish the harmless pranks of heedless children? i
is another contemporary reference to these popular ¢ tricks 12 in the letter
Thomas Brattle, conceived and expressed in a very different tone. o
s of sorcery in the town of Andover, the Reverend Elders made A
quiry—**but the whole of naughtiness, that they could discover and find ol 1
was only this, that two or three girls had foolishly made use of the sie¥
scissors, as children have done in other towns, This method of the girls
not justify in any measure ; but yet I think it very hard and unl'ﬁﬂsonil ra
t.hat a town should lie under the blemish and scandal of sorceries and C“[U:’\.i
tion, T'nEFEIy for the inconsiderate practices of two or three givls in the ™
tox:'n, ' Letter of October 8th, 1692, in 1 Coll. M. H. S, V. 72

Notes on the History of Witcheraft, ete., pp. I-11.

ere

o

do

pler



A Swmmary Vindication. 57

rocesses of injustice and in-

precedent or excuse. The
violated

knowledge and information, p

struments of tyranny without
Laws and Liberties of Massachusetts were grossly
notably that noble summary of per-
hich,-by the way, had
gth instruction to

in many particulars,
sonal rights in the first article,’ w
been singularly reinforced by the I
Phips.?

It has been too amiably sa

officials was in accordance Wit
There had been no such usages in Massachusetts, though

without doubt there were at this time instructions in abun-

dance, arbitrary and illegal, all the way from the highest to

the lowest of those armed with authority. But, to say
If, or the action

nothing of the constitution of the court itse

of its members, can any authority in law be shown for the
proceedings of the Sheriff and that furious Marshall " of
the Court of Oyer and Terminer in Essex in 1692, of their
rascally associates among the neighbors of the alleged
witches?* I am well aware that malefactors committed
FO prison were to be conveyed thither at their own charge
if they were able, and that they were ljable for the cost of
their maintenance, and €ven their own execution, and
_that officers had power to Jevy for necessary charges :."_but
1t will be impossible to justify by these or similar Provisior®

:d that * the conduct of the
h usage and instructions.”"®

er, freehold or goods be taken
not repugnant

Jom of Eng-

.
:f”ffr 1A 28
23 % :
‘19. To take care thatno man’s life, memb

aw . :
to ay or harmed otherwise than by established an
» but as near as may be agreeable O the laws ©

465 ol 5S¢

lay
n”»d;r”- Colonial Eutry Book: No. 621 FP- 2
" History of Satem Witcheraf! oa7E g
in S?E Mr, Goodell’s notice of the case of Philip Ebghs 1; srosecuted by
evident from the records of certain st i property d.uring

d known laws
{ this our king

where he says: Tt
its 511ccessful him
lves 1O his

a 1 . a3
hf{“lllst some of his neighbors for helping them™s ly trespassers upon the
s absence hat the officers of the law were not the only ' él' 60;n are also
%3(:1)([5 of the fugitive merchant,” Free M, H. S5 R0 .
lef: 41, and Matters of Fact, passii. ,
1206, 120

*Mass, Laws: Ed. 1672¢ PP 104
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. ] o the
of law, the havoc wrought by * the officials " among

estates of the sufferers, before as well as after CO“"’C,?::
—although this was ““a special Court of Oyer and
miner where a// fees are doubled.”

If there was anything settled in English law at th o
it was that there could be no forfeiture before Com”c;:m's
and that always where any forfeiture was of any fe
goods, it ought to appear of record.®

Almost a century before these outrages, Coke ,I;CPO
the determination of “¢ all the Judges of England ™ o1t
subject : . ¢hat

“Wee are also of opinion, that it is inconvenient, ture
the forfeitures upon penall lawes, or others of like ﬂla
should be granted to any, before the same be reco_"e'?
vested in his Majestie by due and lawfull proceeding : un
that in our experience it maketh the more violent and us”
due proceeding against the subject, to the scandall of J
tice, and the offence of many.,’ ? eal

Yet John Procter, in his courageous and manly aPP he
from his prison, before his trial, addressed to five © cte
clergy and setting forth the shocking outrages ‘30““66
with the prosecutions, says, ¢ they have already undo?®
in our estates,” * Huses

In all this scene of judicial delusion and legal a] tom
the action of the Chief Judge of the Court, Stouilhad
also Lieutenant Governor, whose heart and hand-ng&
been so constant and ready in these terrible proce€ ]el'”'
evoked a significant notice from his chief in the golvé 3
ment.  Phips, writing to Nottingham, February 21,

at tin‘l€

rted
this

ohicP

' Thomas Newton's bill for his services in the New Vork C.Ollr[:i,s }ntcf'
tried Leisler and his partisans in the previous year, has prSe""cd o
esting item of legal practice at that time,— Calerdir of Englis
among the New York Archives at Albany, e, 75

“Co. 5. rro. Dalton's Office of Sheriffs : Td. 1682, Cap. Xiv., 70

8 Reports ; Part vii, 1608, p. 36. Penall Statutes.

4 Calef : 105. Upham ; History of Salem Witcheraft; ii. 311
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??;il: tl“ Téle -Lie_utenant '(}ovemor, _ . . indeed, hath
e i1 eginning hu.med on these matters with great
precipitancy, and by his warrant hath caused the estates
goods, and chattels of the executed to be seized and dis’-
1posed of without my knowledge or consent.”” ! He might

1ave added, without color of right, justice, of law !
vexl-silhink 1 h?we made it app_mrent _that acts for the re-
Mos of attainders were entirely wit
formsachus.etts, excepting as @ more Or
of acknowledgment that the proceed

ce :
r’13es to which they related had been suc
eversal in the Court of highest jurisdiction—s0 that, in

fact, there was no *‘ raisor detre,” of © color of necessity 2
for the Act of 1703, and still less that of 1711.°
) It does not appear that this mode of review and decis-
ion on appeal was ever proposed excepting in these two
;ES:E‘“CES, both of which relate tO the same proceedings
in the same lower court against the same Persons, result-
Ing in convictions upon indictments for witcheraft.

) On the first occasion, in 1703, the petitions of the par-
ties interested as suffererss oF those who sympathized with
them, having been duly consi ered in the popular branch
of the General Court, it W3° determined by the House
ﬂ?at, inasmuch as it was the opinion of many “’Dl:th)" and
Pious persons that the evidence admitted against the
condemned was weak and insufficient to warrant the
action of the court below, @ bill ghould be drawn up for

hout significance in
Jess impressive
ings in criminal
h as to demand

teresting document,
iberal kind-

£, iv. 113

1a .
See Aprenpix ; 11L., for the letter of Phips, 8 most 10 ’
it py to Ir. Goodell sl

hith

ert .

rto unpublished entires I owe this €@ : e
in his Histery of V.

Ness, .
Mr. Palfrey pr'mted extracts from 1t 1

tlote.
riate for this

hinks approp
The verse of

*M
r‘ = 3 - . - t
act: w Goodell furnishes an inscription which ]u.: i
' Stat mole sua; nulls £55¢ potest ambigen
much more ap!

lig
rag g
e, a little changed, ceems to M€
i & 17
s mole ruit sud.

¢4 Lex consili exper



60 H/’z'fc/?ci'nft i1 Massachusells.

preventing the like procedure for the future, and th?.l:] ';‘:
Spectre Evidence should be thereafter accounted vali ,cl"
sufficient to take away the life or good name of a‘ny P
Son or persons within the Province, and that the mfam:’e»
and reproach, cast on the names and posterity of tIlOm
who had been accused and condemned should thus 4
Some measure he rolled away. When this p1‘013051t1<:Ie
came before the Council for their concurrence, the whjlc
scene changed. So far from agreeing to the order of ble
House, which substantially, and with great and honora .
justice, denounced the Spectre Evidence and the doﬂ-bn
of the lower court, and provided for the future pforcctlsn
of the people against such outrages—they Pﬂssc,d to
order to acquit the petitioners severally of the penal.flef"’ -
which they were liable, and reinstate them in their Jll,-
credit and reputation.! Partial and inadequate as it was -
this order was promptly agreed to by the House, Prf i
ably as the best they could do; and the Act of ”OJ.
reversing the Attainders of Abigail Faulkner, Sarah War
well, and Elizabeth Procter, went through all the stag®
of legislation and became a law, B
In form and expression, the act was closely modelled &3
the Parliamentary Act of 6 ang 7 William IIL., for Il,lt
versing the Attainders of Jacob Leisler and others. Tlf
bill was drawn by Constantine Phips, afterwards Lollle
Chancellor of Ireland, who was at that time one of td.
agents of Massachusetts in England : and all the P"C'_Cee”3
ings were full of interest to those who were prominent 11 -Ft .
affairs of the Province. A comparison of the original W! 5
its two imitations will show some suggestive and Pe"h;f;._
instructive dif‘f'crences—particu]arly that there is no ¢ ee_
ence in either of the Massachusetts acts to  Lands, Ten
ments, or Hereditaments," as subject to forfeiture, a9

T
S . n
! This order was devised by Governor Dudley, and is still extant 1
handwriting,  MVores o5 the History of Witcheraft, ete., p. 23
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B Otherlil}tmn of Blood,
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toTlhe proceedings U
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¢ Apd be it declared
and enacted . - -
That the said several
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and every of them be,
and are repealed, €
versed, made and de-
clared null and void to
all Intents, Constructions
and Purposes whatso-
ever; asif ne such Con-
victions, Judgments or
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feitures Goods O
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Convictions
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5 and every
1l hereby are

their just
;-cputaﬁon.
Cus-
not-

said person
them be ar
reinstated in

Credit and
Usage or

tom to the Contrary
withstandiug.”

pon the
illustra

| of them be
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¢ Corruption of Blood,”

1 in the Act of

Mass. Aet of 1711

tseyerally Indicted,
Convicted and Attainted
of Witcheraft, and some
of them put to Death,
others lying still under
the like sentence of the
said Court, and liable to
have the sameé Executed

upen them . . -

«Be it Declared and
Enacted . . That
the several Convictions,
Judgments and Attain-
dors . . w, NG EYEIY
and hereby
are Reversed, Made and
Declared to be Null and
Void to all Intents, Con-
styuctions and Purposes
whatsoever, 8s if no such
Convictions, Judgments
or Attainders had ever
Deen had or given. And
that no Penalties or For-
feitures © Goods 0
Chattels be by the said
Judgments and Attain-
ders, or cither of them
had or incurred.  AnY
Layw, Usage oF Custom
to the Contrary not-
wir.hsmnding.
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: : : f
cussion ; in which the final question whether the Act?©

1711 became a law awaits decision until some new ant
conclusive evidence is produced to show without dOUbe
that the bill was signed by the Governor, sealed with tB
Province Seal, and duly published.

It is remarkable that ail the results of legisl
bodied in both acts, of 1703 and 1711, came SO far Slo'rn
of the first deliverance of the House of Represcntativels J
1703—but the materials known to me are hardly suﬁicmenh
to warrant any attempt to explain what was dong, mu‘;n
less what was not done. The history of witcheraft 3
Massachusetts needs to be rewritten, and it will 'be 1226'
honorable service to vindicate the men who were 18 _tn :
opposition "’ throughout the whole period of the delusi® t'
an opposition which made itself known in the Outses,;
although speedily overborne by the torrent of wicked['i_ilc
and folly which rushed madly on until it was spent: )
“ Sadducees " of 1692 in Massachusetts were @ very © to
siderable, if not numerous class. It is a grave miStakee
think there was no resistance to the high—handed proc¢ [t
ings of the authorities." Even in the height of the d¢
sion there was an able and resolute minority, whose ¢ ]
ageous protests soon made themselves felt, an W lqt;,
influence presently mitigated the fierceness © fan
cism, ostly

The sober second thought of some who were earnt het?
engaged in the earliest proceedings at Salem, led tut}”
afterward to sympathize with the opposition. ep el
Governor Danforth was a notable instance of this Clr:il:fi'ng

1- .

ation €M

ouf”

and his zeal and activity in the business of witcl Rl
; a

at the outset became even more conspicuous aftef‘l‘; o
fully

the other direction. When the courts were 1aw

- 1 to hes?
! The whole matter has been treated as though nobody O])_]EC{EC. 31““
proceedings at the time, excepting, perhaps, the victims, who naturd
of course did not like to be hung !
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stituted by the act of the legislature, he was appointed one
of the Judges, and it soon became evident that he did not
share, but was distinctly opposed to, the cruel fanaticism
of the Chief Judge Stoughton. It is not unlikely that his
was the voice from the bench of the Special Court at
Salem, in January, 1693, which directed the jury, upon
inquiry as to the value of the spectral evidence, to regard
it as much as they would ** c/kips in wort.”' He pre-
sided in the following court at Charlestown, after Stough-
ton had left the bench in a rage of passionate anger, on
hearing that Governor Phips had interfered to save eight
of those condemned from the gallows: * and when he died
in 1699, the diary of a contemporary stone-mason in Bos-

ton recorded what was doubtless the popular es‘:imate. of
God in puting

him, as one *“ who had a cheif hand under
an end to the troubles under which the Country Groaned

anno 1692,"” bl
Judge Sewall, whose confession is the I.TIOSt horno;’a e
document of all that have been preserved, in behatlt'ot Sy
dy, seems to have

One of the prominent actors in the tragedy, .
been unable to recall the events of that time without a

If the
shudder and evidently bitter pangs of rem?rsf-weré ot
reticence of the whole community on the subjec

3 , tiness of his
50 striki f its history, the scaf ;
Sl i Tt = able. Nota single allusion

'ecords would be more remar NOEE L s found

to any of the efforts to obtain restitution 15 el

among the numerous notices of leg'SIf‘“"et spolme 8 o

“Cattered through his diary: Buke d].d;hae beginning of

1?5 after-life, add in a marginfﬂ note ne?xm eak 1663, s

11s contemporary entries durmg_ that g;;inous - bt
atin quotation, which sums up in one o1

: Calef : Afore Wonders, etc., p- 141- ¢ digged” for them, A Further
A ® “The warrant was sent and the graves &5
“connt, ete,; Lond., 1693 P- 10
sete.s ., 1003, . . 154
L 1’7'0(:‘¢’r!:'11g.r Mass, Hist. Soc., "\P“]’ 1884, P
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has been and must be the final judgment of posterity upon
the whole affair.

“ Attonitus tamen est ingens discrimine parvo
Committi potuisse NEFAS.”!

With regard to the Act of 1711, Mr. Goodell has em”
phasized the fact of its apparent origin in the Council;
and has given his guess at the motives of action in both
branches of the Court. I will not follow him upon the
unknown sea of speculation, but it is evident on the face
of the record that the majority of the Council recoiled from
the action of the Representatives on both occasions:
they were not decidedly averse to any action, they V
certainly in no haste to respond favorably to the prl\fatc
and public demonstrations, of which evidence in one for™
or another is still to be found, which were constantly
pressing upon them from without. On the other hant
it appears that a large minority, if not a majority’ .
the House were ready to sympathize fully and act up 'fo
their sympathies with the sufferers and their relJl'f?Se“t‘l'

tives.

yveré

. K [' :

Y Ovid : Metamorphoses : vii. 426-7. Compare Upham’s Reply 10 11[,“]’/‘-5"
xiil. p. §7, with § Mass, Hist. Svc. Coll, v. Sewall Papers: 1. 355 gt JL;E,-
Original Diary now in the possession of the M. IL. S. pp. N

a
Y s - . : 11;1_(1{3 ¥
ham's use of tiie quotation was correct, and the Editors of the Diary !

FY

el”

. . L v . . o et

ludicrous mistake—leaving it in doubt whether the writer lnte“‘le"llt o WaS
» ther

force St. Paul with Ovid or Ovid with St. Paul. What ** wcfas if she
that anybody could see in the poor old woman’s choking to death, even !
was ““in a temper,” is a mystery, not likely to be solved. an-
2 The fact that the General Court Records make it to come from the CO
cil does not prove that it really did begin there. In my first ¢« Notes p the
p. 23, I have shown with respect to the former act in 1703, that alt]mugl e
Records indicate that the action of the Court originated with the Counc! ;1 1
original documents preserved among the Archives prove that it was folt_l
on the previous action of the House, which is not noticed in the Rccm.'t =-“'e;»e
is a great misfortune that the separate journals, especially of the Elouser
not preserved from the heginning.

1 etC.
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to Holland, the letter of the 15th April, 1693, Was fols
warded by command of the Queen.’
There is an earlier echo of Phips's letter in the €1
ath Feb

John Evelyn, in his Diary, under d

16924 & viz .
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of the government.”
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munities like Massachu-
vincible modesty or SO

est man in the play,
' or historical

‘g:tfzeratiou. Few political com
strils'can be charged with such in
Whoﬂ‘l:g a rcs:&:mblauce to that hon
) lacked iniquity to do himself service’
Justice.

I confess that I do not 1
of 1711, which my friend h
to. shine like ““a good deed
witcheraft in Massachusetts,
tor : " to {'ule the.da,y or
Sta};. To compare .Jt, even if it bec
thcs%]te of 1641, which I have attefnp

1¢se notes, would be like comparing
pine knot or tallow-dip of ¢hat elder time Y
flash that has been subdued to the steady
service of modern illumination-

Yet my learned friend, to save this paltry act of 1711,
Tac_"iﬁct‘s without hesitation the noblest achievement of
ti?é“ﬂﬂ.ﬁon in I\'Iassac.]msetts, mnkﬁlg -void'zmd of ;10 fgfelct

greatest, the wisest most far-reaching an widely
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12 Charles 1T, released forever all her Jands and peop'le from
of feudal pondage, leavins not

th e

e burdens and incidents

of feudal lhabits as @ hadge of ser-
i ‘s never per-

ook upon the « Jittle candle”
olds up so stoutly and makes
in the naughty world”" of
as furnishing anything like
the night of her his-
ame a law, with the
ted to vindicate in
the rushlight and
vith the electric
and continuous

‘e
a great light’

on - .

v.te surviving hardship
1t = g

ude ; so that the real

us event in the his-

Sect. V- The ef-

[ the radical

I'g N
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uly inspirati i
July inspiration which has consecrated the ¢ glittering
t=1

and . i
sounding generalities”’ of the Declaration of Inde-
g gospel of

3 s
II?}I;dence as the fundamental law and everlasting
iberty, I . :

erty, Equality and Fraternity. How strong is the con-

t "as = . . 5
rast between all these dazzling historical fireworks and the
:f not absolute neglect of the Statute

;)f 1041, even by professed historians, who have failed to
ﬂ;zclf-trll in its masterly provisions, which have leavened

aw of a whole continent, the results well and surely
¢ extraordinary feature in the great
English North America was
ettled—the habendint et

se holding, under which the

sc: .
canty appreciation,

“’I:O“Q“ht out of tha
orioin: .
. iginal grants under which
Arst nerm- ;

st permanently colonized

tene ;

¢nendyin, the having and tl
richts g :
ights of constitutional freedom have been gradually as-

serted, sccurely established, and firmly maintained.

. The great Puritan leaders of Massachusetts recognized
its significance and fully understood its value from the
Outset of their onterprisic. They knew how to extricate
the most precious roots of the Common Law of England

f ; : i g
rom the mischievous growth of feudalism and hierarchy
. and the separation of the

lct]]“‘;‘;_hich they were choked ;

ch order of New England was not more thorough
than that of its civil state, from the abuses of and in both,
which had made the ancient home of their fathers no
longer sanctuary for them, and were already sweeping its
altars and its throne into the abyss of Civil War,

and s
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I.—Tue Speciar, Court oF OVER AND TERMINER AT SALEM
IN 1692.

(Read before the Massachusetts Historical Society, March 12, 1885.)

THr Special Court of Oyer and Terminer, which was opened at
Salem, on the 2d June, 1692, has been denounced as an illegal
tribunal, from that day to this. Historians and lawyers alike
have agreed in denying the validity of the Court, as constituted
solely by commission of the Governor, although few have used
much ceremony of argument or explanation to demonstrate or

n, however, has never been

sustain their position, That positio
until a few months ago; when, at

seriously doubted or disputed, : ;
2 meeting of this Society, Mr. Goodell set forth, with characteris-
tic ability, the novel grounds on which he defends the legality of
the Court, as erected by the Governor. It is my purpose to

he majority, and

maintain that, in this instance, the right is with the ma
to show that it is not in the power of any man to justify the con-

stitution of the Court or its proceedings, which were framed and
conducted without regard to {he rights of thc_a people guaranteed
by the common law of the Colony “nd Province founded on the
charters, A very little attention will convince you that, for the
history of the Salem Witcheraft, there are not _orﬂy sources of
know]edge hitherto undeveloped, but that materials well known
and frequently used have not been exhausted by the learned
scholars and able critics who have already handled them.

The doubt respecting the legality of t-he Court was not
“Started,“ but revived, b}r HlltC!]i[]SOlL Hist. 0f Mass., 11 49.
Doubts of its authority existed from the first. Before the end of
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the month followi i

ow 1
x i ]:f 1ts_ establfshment, immediately after its first -
on and the execution of its first victim, the discontent an

indignation
Zna of some
of the people found expression in earnest
w epn”

remonstrances di
s directed to the legislature then in session;
of /m[)ff'f

laining wver ]
iing wery high weflecti
. - € y e
Justice” in th; e c.)/"flzoiz.r wupon the administration
promptly arrested b \;nce‘ '.The author of these paper va
y the Sheriff upon warrant of the Governo”
aminatio?

and ; i
1d brought before Phips and his Council. U
L pon ex
bscribed his nam®

having owned that he wrote the
to one of them, h e
prison, or gi 4 e was forthwith ordered to be committ®
ve bo y 1 '
Superi,or Cgourt ; fr}d ?f £ 200, with two sureties, to answer at P2
‘ ,! for framing vl iti ish!
the said seditious and s e e s i Imbhsmng
scandalous papers or writings, and i Uy
Histor) %

mean tin
1e to be of good behaviour., Nofes o7t the
e .

r !n . -
Witcheraft in Massachusells . 12
It isa gr i .
W wer:f;t m‘lzr}fortune that these papers have disappea’ 5
the General Ce e i, ed to the Grave and Judicions Member? g
vurt,” and would throw much needed light upo”
ave el

the transactions to which they referred—which must h
Commission itself, or the pmces ¥
There was nothing €ls¢ in th
t that t1ime
the

an

-

the constitution of the Special

st session, or both.
f public justice in Massachusetts 4

or provoke such hostility;
Phips and his Councl mar
w'h“:1

ings at its fir
administration 0

challenge such criticism
promptness and severity with which
¢ resentment, proves that it was their own work

iR

fested thel
wscandalized " by these ““seditious papers:
f Jacob Mk

was thus
Their author was William Milborne

borne, who with his father-in-law, jﬂCOI; Leisler, had been I 7

o death in the previous year at New Y’ork, by th g

in the capP

Tl ré

cuted t
s Newton,” the young English lawyer who,
lings at Salem. ;

Thoma

of King’s attorney, inaugurated the proceec

ould not the witches have been tried at * next Superiotr Cour!
ing in use “t;f

¢self shows that the former courts were continu
argument for the neceS-“'ly ?!
;g(l Iy

ffectually disposes of the chief
And why was the new establishment of Courtsde ) n
T L . g
v. There can be no doubt that Newton was large’ g
» jnto i

5 1 St L >
he introduction of ¢ the law and custom ©

-

1 Whyc¢
This document i
¥, and e
jal Court,
ppenclix I

wi
f Englnnd

;l'"lh(ﬂ'i[
the Spec

2 Gee A
cerned in t
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ca
pn'l])l:::ejzgﬁizlil:t t]l:ia.t these perfor'ma.nces in the administration of
Bapitse minist,;,\-?luas }]:zrn;g a peculiar interest for this “ noisy Ana-
o evidence no,w al)llel'trsmcl)}efi::lg] e _al.read_v df:ﬁlgnaled, 13ut
inference 35 obi ‘H ; er 'actlvrty Ol‘fl his part. The
ot 1 e ous.. e undoubtedly ffm‘nd it necessary very
B G S1 rovide for his own safety, by avoiding the public notice
Fad ot ? rashly, howeYrEr j[lfi“}", challenged.! The atmosphere
lese e {wﬂ“hy for any ¢ Witch-advocate,” or“‘Sadducee," still
boinads 0;' one who was z}]so an .“ Anabaptlsjt ;" and in that
B4 of i 0 ]J‘assmnate rehglous excitement, wisdom was justi-
er children, when with close mouth and quiet tongue
¢« The boldest held his breath,
For a time.”

called attention to the fact that

th ; :
e Special Court  fiad no other foundation than the Governour’s

tﬁz:;;gsfs-;mﬂ," Jl[ore. Wonders : etcl., 110. 'I:his may h'ﬂ?,e been
the m”ICe of Hutchinson's suggesflon, to which the origin of all
qtisii odern df)ubts has been attributed. It has been an open
ion to this day whether the action of Phips was justifiable.

d instructions to erect

If ) . =
e 'e had authority by his commission an
urts, he might grant a commission of Oyer and Terminer for

trial of offences ; but unless expressly thus empowered, it is difti-
t:u_lt to see whence he could derive any right whatever fo do s0:
H‘_S authority rested on his commission and his instructions, by
which, with the powers granted 1 the charter of the Provin'ce, it
Was ltitedand defined 3 and never, at any peliod in the history
Of Massachusetts, was the doctrine admitted that any cou.rt could

€ “erected or C(;nstitllted,” excepting by an act of the legislature.

1 this point, public opinion Was unaninious throughout all the

Colopie
Obies from a very early day. : i
The power given to the Governor with the Council to appoint
y to erect a court

Co et . . "
Mmissioners, did not carry with it any authorit
e at that time, and I have

¥s that one of

Calef also, as early as 1697,

ilborn

e .
l\-o(hmg further appears concerning M
eer; but DI Farmer sa !

Genealogical Kegister,

Jeg, .
éh \“ unable to trace his subsequent €21 p
€ same : in August, 1099
Aut] name died at Boston, 11 < g5 he Library of the New Hamp-
hor’s copy, with his MS5. corrections; in the 2 Y

shiy :
e Historical Society.
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by issuing a commission, of Oyer and Terminer. It might as W
argued that the power to appoint judges implied authority to erect
the courts in which they were to sit, That authority Was el
to the whole legislature with respect to all courts, except that e
Govevmor with the Council was to have the probate of wills 2
granting administrations, and that all admiralty pow and jur’”
diction were reserved to the Crown.
had the power to erect the court because he exerci
upon too violent a presumption that he would not have ac
out authority, and a natural desire for some explanation ©
he did.

The action of Phips, however, may be easily 3C6011"wd Y
The explanation is not far to seek. When Joseph Dudley %
.President, with his Council, took possession of the gover!
1’_] 16806, arrangements were made for the adminislration of
tice to proceed generally in accordance with the ancient fornjf;

qmen
j s~

5 _ 2= y :
The courts of justice remained nearly on the former plan- d
Nevertheless, the erection of courts being expressly authonze_

Lccessor

by the Commission of Dudley, as well as that of his st
Andros, Commissions of Oyer and Terminer, whicl bec?
unk_nlown in Massachusetts under the Colony Charter,
familiar in the years which followed its revocation, and weré
frequent use down to the time of the arrival of Phips with ©
Province Charter. The famous trial of the Ipswich men: ik
New Lngh

1 Chalmers Political Annals : 418. His reference is to
Ziptries: ii. 266, A copy of the Commission of James II. (October *
1685), for the Government of his Territory and Dominion in New Englan r’r
which Mr. Palfrey says (iii. 485) that he had not been able to fnd, is amonE
the Connecticut Archives. Alisceliancous Papers: i 6 1.am indehle‘l l_l:;
Mr. C. J. Hoadley, of Hartford, for copious extracts from it. While 1]1:3:-:
sheets are passing through the press, a volume of the Trumbull Papers e
come to hand, in which the whole document is printed ¢ for the first
5 Coil. . A S.:ix, 145. It seems strange that so important @ pa

A ) 4 cs”
chould have remained hidden so long from the diligent antiquaries of Mas

1 d

.

time-
per

chusetls. is
President Dudley’s ordinance establishing Courts, etc., June 10: 1680, he
ell as 't

e Collections of the N. H. Hist. Soc.. 5
Sir Edmund Andros, ib. 268, a

printed in th viii, 278, as W
Commission of his successor, which also apP

in the M. V. Col. Doc, » iil, 537‘
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ohn Wis

. . ;

Oyer anid 'Iflet tl}e”’ %133-(]: in 1687, was before a special Court of

SR wen1rmmer in Boston. Stoughton wasa member of that

iy as Dudley, and both were fully equipped with n-
advice for the new Governor's administration.’

}IETE a
W 1 1 v
S a tOOl or engme Of aI‘bltl’ﬂ.T}’ pO\ er ready at hand
E)

and t
stich 1::3 ';Levl;lvire not want.ing to use it. If they had rested in
e Tt “ﬁ mo'st arbitrary) as ]1?d been made of it during
Toks Hisk iln ion, as it wa.s called, thf?lr crime would have been
the Comum &_‘:ettlng on Phips t0 tgke it up, they not only advised
nission, but 2 Commission “70 inguire ofs hear and
G 710 THE LAW AND CUSTOM

determy
o elii:é?i {21‘9 this timeé, ACCORDIN
MANNER O‘F C:R Itr\mz? ?’ this thetr zlfr.rje.rtics ]’razflz":rce, ALL AND ALL
MES,” etc. Council Records: 1 176. And this,

to him and his

right i
“dvis;?sthf face of the fact, perfectly well known
firmed f, that tl}e new Charter had substantially restored and cor-
ormer rights, liberties, and privileges-——-the common law of
r of the Council 5 and
Chief Justice
sought such
churches in New
company with
1d ¢ Goody
afflicting the Goodwin
y of Cotton Mather
and it is not im-
pand Terminer.
i, 236, His

membe
e had been
of Boston

rnor, and a
itcherafts.
the ministers
{ the various
ears hefore: in
on poor ©

ieutenant-Gove
1 the w
1 him that
pnstors o
n  Four ¥
cial sword up
tch for
us vanit
er trialy

tg
Duc]‘c]’,:mlghmﬂ was L
in Ne‘)‘(. :‘lflir1111c11.interesicd i
support 1:1”', and it was throug

Yol W2 ey could get from the
Stouc:h[,hngllsh. Dutch, and French.
(;]0‘_‘:' ”"“;_ he had first feshed his judi
Cl‘i[dre:, f‘-\lecuted {November 16, 1688) as 2 “ti‘
v Whose perfnrnmuccs upen the :;uperstlllo

be,
came g
so famous. Dudley was Chief Judge up°" h
i sission of O¥¢

Probsz
able that she was tried by a specml Cor
Coll. M, A S. Sewveall Papers:
bably due

Map; .
EScAi;;'Iﬁiz: 1702 ii. p. 61 i, :
Lo the fy m bemg a member of the witch Cour’ : el e blr
York \\-;Cl that he was still a member © and Chief Justic ([:h ew
or on th]m that -Cou;-t was appointe 5 a]lhough ; ; ‘ Omm;:ﬂ
arriva] ‘-l‘_b.ench in that Colony after the 23d April of that }i.;:u‘. ,: 'n It e
and 5000 Governor Fletcher (August 30 10 z),. I ;y\fu'j)tl!{ e-d,
latiz 1} removed [rom both offices &5 a mn-rcsnle p, Fournas it Y. 1::;5-"::-
IthfFC""’”"‘": i, gagy At B Col. Doce? ii. 847 g, Order in Council 3
i melz:h;r.y_’ 1604, ']Jr.'mted in 4 C(j”. "C:“.“u‘:'iqi‘sr;]:e;lt.s j]’,::i;‘m
Custom s Comn_u.:smn all crimes 816 PEE o
L'I[lsq.-l,.} of Lngi:md in the yea I o
indi\;;; wsetts ; and Goyernor PPIP® l.lms af‘:tfnlxp
Prudenua1 personal authority, the ¢ 5 em
ce, with all its incidents and pelonging™
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and enforced in
duce, upon his
criminal juriss
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i:ii:;if;}lllfst'tf! Although, while disfranchised under an arbl[;[::l}c
i desemis vernment, the people of that colony had fallen 5
i despair upon their rights as Englishmen under the old law?
England, these were the last standards of justice to0 which they
would resort, under the privileges of their charter, which was thelf
#gis of protection for life, liberty, and property.

_Samuel Sewall's famous « Confession  in the  Bill put “ b.
him on the Fast Day " in 1697, acknowledges “ the Guilt con
thte.d upon the opening of the late Conm?ission of Oyer ﬂn.
Terminer at Salem,” ete. Had the ordinary methods 1D Mass?
Ch.usetts of procedure in cases of crime been observed, ° g
guilt would have been incurred. Sewall also declare at hg
was, “upon many accounts, more concerned than any that
!{nows of,” manfully “desiring to take the blame and sham® 01
it.” It should not be forgotten that very soon after the efec“m
of the court, “when,” as Calef expresslyysmtes “mfﬁ’mﬂ‘{"f"”:”.
themselves almost nonplust in such p;-o;g,;—vm};;g; " (More I“Vf’”ﬂ,’ﬂ-ﬁ
92), th(.e Reverend Elders were called up.ori to advise an u-ecg
the action of the Magistrates, doubtless on purpose t0 overf’v:
the malcontents who presumed to doubt or question the Prol)rle's
of the measures in progress, Hutchinson (ii. 50) refers to thlS
call as ““an old charter practice.” But the old charter P“ritz-mt
and statesmen were gone, H. F. Uhden, the German his 14l
of “ The New England Theocracy,” to whose interesting W e
i\fea.nder contributed a preface, very keenly and truly $2¥* Or“]
Salem Witcheraft, « it may well be maintained, that the sou”
sense and the living religious sentiment of the ez,LrIier time WO
bave arrayed themselves decidedly against such an infatuatio?
Conant's Transiation : 224, )

[t was the last conspicuous struggle of the expiring l‘-heocmcy
of Massachuset:s," in which it seized the weapons of the %

I : & alb”
’ I'he sufjsequ‘c‘nt attempts of the Mathers and their coadjutors to ,-e..c:tﬂq
lish the ancient ““power of the keys » were dismal failures. The old spirl? i
! . 1 i

dS ol.gﬂ:l

authority was too much broken and scattered. : - war

gation to restore it are now chiefly memur.’jﬁé ‘11::11‘ Itl];iiign::iiscil;d the gtirrf"-1
satire of John Wise in opposition to any and all schemes of celltm]iza“(ﬁ
amang the New England Churches, whose ** Incurable Separation ” distre®®
Richard Baxter so much, and even promoted ‘‘a great inclination to EPiSCOPﬂ
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tyranny whi : :
apparﬂ};us \'-’El;chdisetizfeg lt,d making use of legal and judicial
Countenance under the c]oun any;, Vel s smallest, place or
commission government ,:a;te':S- Excepting under ‘‘the absolute
charters Wh:n it uring the m.tt.zrval between the two
imlmden’t - restr :.nned by t‘he provisions of either, the most
ions, and li]e,“"}’ aSCrlbeld‘ to Sir Edn‘mnd Andros and his min-
“the Evil Ge _most ambitious scheming of Edward Randolph,
grasp or e\-ew-luzs of New E'nglﬂ'nd,” v:rould never have dared to
in such g ‘tr;]‘;lSL. an aul.hont:v like ‘thls-—to ‘hear and determine
lives of the. & un:;l questions involving the liberty, property and
custom of EI:EP e tif Massachusetts, © according to the law and
among (hat gland.” Had they done so, there was still left
them a]] i;]t pelople, enough of “the old lf:avep,” to have swept
less ‘than o o the deepest waters of that hlst‘ortc Harbor, which,
century later, became selack with unexpected tea,”

up;n much less provocation !
« O:‘(;@::‘Zf ;‘\‘i\'lagiistrares a‘nd Minist‘ers "’ of 1692, %he chosen
the trusted l[E‘Il, fwho engmeered this w:t.chcraft business, were
Question b eaders of the-pe.ople. Habitually Irlusted without
trayed ing Y ‘Ehe great ma{o'nty, whose weak_ness th_ey thus be-
Munity of ; a state of affairs, hardly conceivable 10 any conr-
that the inglishmen out of Bedlam.” Do Wwe t'hmk it strange
shame 4 4 wele ‘_10{ themselves overwhc]n_med with remorseful
immeg; nd .C0nfu:510n of face, or, stranger still, that they escaped
o ate judgment ? Is it not strangest of all
of porls{l::“ they managed, nevertheless., to cling to

Sattion and authority they had gained?
—That they persisted in maintaining the superstitions by which

the
Y'\Ivere fortified P
enoy hat their chief, Stoughton and his partys
I .
G gh to the day of his death, to Tepress anys
Oy )
c lal‘zrnm_cm » among the best people in the land. One of Cotton Mather’s
uriolctur"‘“ti011s of his lively antagonist 15 pithy and expressive enough: A
Rhice 18 Man, whose name is Jobn Wise, of whom We have not so much assur-
Leta r,lhat he has cor bosunt, a5 WE have that he has caput 0% bene regula-
Ny +" Letter of 17th ‘ieplembcr, 1715 Cf. his Ratio Discipline Fratrum
2 i b 5 po
ngloram : 184, and Sewwall Fapers + i, 51

the advantages

retained poOwer
even the slight-
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y future writers on witch”
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Witcheraft—who thinks there can-

coursed with him about the
except there be some better

not be a procedure in the Court,

consent of Ministry and People.””’
Meantime, the fiaf had been recorded. The last trace of of-

ficial action by the Court is in the entry of Sewall, that ““ Oct.
10, 1692, The Court of Oyer and Terminer is opened at Bos-
ton to trie a French Malatta for shooting dead an English youth.”
On the 14th, Phips wrote to the Eurl of Nottingham, in England,
that he had « put a stop to the proceeclings of the Court, and

they are now stopt till their Majesties pleasure be known.”
What sort of authority these judges themselves thought they
Were acting upon, may be inferred from the express st'ate{nent
by one of them, that the Court counted themselves dismissed
when it was voted by the House of Repl’ﬁsentﬂti"es _(O“IY 33 to
.29)- that a Fast should be appointed, and a Convocation of Min-
Isters to seek the Divine direction in the right way as t0 the

i . oneur.
txltchcrafts, a vote in which the efused to € il
5 . mem

as ever such a thing heard of before © =

of a solenin judicial tribunal, purporting to be duI:v and lav L
s dismissed by a trifling majority

establis :
ablished, counting themselve .
7 3 2 o 2 o i n the
\OFG In the popular branch of the Legislature mnlm;t;n%heir
Opinion that a concert of Prayer seemed tO be neﬁcl e] i i
¢half! Sych a Court as that certainly needed so;:e c:;tlh,c 1
Or human, in office or out ofit! A little knowle,( 8¢ of con-
€rn : cedure 11 cases
1se of injuncti + methods of Pro sl
e enjoin the House of Repre

tem .
Pt mj have hem—t0
’ ght have taught t venturcd to pray [01. the Cou]'-l_‘,
But the topic

Seh N .
thetatlf"asr and if, after that, they -t
i Y might have been imprisone for contemi (;SB S i o
t00 serious for irony ! There was something
The proposition of the House wh}c
C Y the season and manner of doing lt’,I . it shows
c Ctober, Tt is 1Jrinted inmy “ Afcfz’c':,' et (_!‘g'm;;al b bad
OHCIUSiver ety Represeutatives " t]Cu3 1:11ission hath been
‘N noti jal Con
DA ot ) aff[i);(éfouncil and thereby @ Court

8ra
tted to certaine Gentlemen ©

L3

who were sustaining the

Ministrys
4 them.

1 T
hat j cont the
At is, better agreement hetween th e
Jonger AP

Dl'og
Secuti
tions, and the People, who no
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’etc. A good report of the discussions
part of the Hous€ in

errected by those persons,’
at illumind

v;’luch resulted in this deliverance on the
those
latter days of October, 1692, would give us gre

tion here hes .
e, but these few words, solitary as they seem to be, ¢

f jonifics
ull of significance, when carefully considered. Four days be
n of Oyer and Ter

fore, Phips had issued his second Commissio
K—Dut he gave °

miner, to b_e executed in the County of Yor
commissions of that sort during the remainder of his ter™
advisers, Stought”

It was reserved for his original

who first learned the trick of special Commissmn
of_Oyer and Terminer during « the Usurpation " to complete [
brief list of such courts said to have been ercc,tcd without Iegi_s'

rity in Massachusetts, by issuing six commisslonsl
petween 1694 %

their respective administrations,
¢ one of these were for the trial of Indians

more
of office.
and Dudley,

Jative autho
the course of

r713. All bu
murder.’ Further Notes, etc., Appendix L.

Notwithstanding all their discouragements,
the Court were still reluctant to abandon the holy war
the Devil and his angels, who had, as Cotton Mather 6-“9“3558,.
it, come down in such great wrath upon ¢ poor New Englan™
But a better spirit was prevailing in many minds, and there
no mistaking the significance of the few and brief entries 10
Diary of Gewall, our chief authority here.

been adjourned to meet a

The Court had
first Tuesday in November, and no change

cars to have at the session

m on the
ointm*‘”’t
for

gain at Sale
of this apP
held in Boston

tatives fort

g M
precords
. the

been made

app
of the doings of the Touse of Represen :
the General Court

have no journal
y previous

and the notorious

o say whether there

. but if, upon final resear

,at there was no color o

fer that the solitary white m

| unusual satisfaction in his acq

1 probably friendless i and it 15 ]-]o',rcllt
1in Massachusetts: were m(m_" and

imperfections of
was or was not an
ch, it should b

f legislative au

1We

]lel'iuda -
pnasﬂ)lc t
these ¢ascs

thority for
pjectet
5 subjy Tlle

it im
an \V]IO wil

jrtal

]L_ o?

][nll:ie in
”.Hmsu-utm.l as certain .tl
we may fairly 1n
must have enjoyes
Jostly nameless ant
le in those days, ¢Ve!
of Indians ov
hich we

r irregular.

Sy
such # lribunnl
[ddiand {ried were
Lot peop
e 25 ¢ ights or fate
to the P€ ]‘jkc] to procee[];,,g; .
als, howeve

. nol
Wwere 1 =y
v fii:-‘l")&“wn 0
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mal T Negroes or © o

y to object re in their pature
il f such crimin
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On the 28th, Sewall says:

times before; desired 10
s to the Sitting of
said should move.

October 10th, 1692.
as had done several
rnor and Council 2
next week;

f}le murder trial,
: In the afternoon,
ave the advice of the Gove

th g

i e Court of Oyer and Terminer
no more ; great silence 4s if should say do not go.” ¢« The
Mr. Russel asked whether the Court of

ome fear of incon-

next day, October 29th,
fd!!-” Though the

O e .
yer and Terminer shoul

veni :
dEmenc@ by its fall. Govert
oubts of many days had been anxious, and the silence of the

day' before in that grave Council was embarrassing a8 well as
ominous—all was cleared and finished by these three words from
the Governor, and that Court of Oyer and Terminer, happily for
th? country, met no more Its books were closed. On the
crimsoned balance-sheet of this infamous court, it stands ch_arged

forever with the murder of twenty innocent victims——wlthout one

single acquittal to its credit! It consigne genarian to

d one octos lan

Ehe torture and death of the ﬁc:’m‘f@r:‘e of dure f'o.r defying uF in-

justice ! Tt rejected the oné only righteous verdlc_:t of the Jjurys
which declared an aged Christian matron not guilty”*

< ’ ets left

| There
Is not : . wis pistory! The only 858
on - arure in its history
e redeeming feat ons of those
e w

after its disastrous failur destroy others
weak and wicked liars; who Pcrj“red Siiot hed an
or save their own worthless dumm;!f w1:ich
Never-failing capital stock of 5¢ : Ocrl:;w;ﬂht to
(E.lrtef its kind), when called t0 account ! -
disarm the res;ntment of man, 27 ert the i i
public prayers and fasting, Witho"

d sit, expressing S
or said i st

i crifice-
vhich would involve any rea sond sacrl b
sanction of that dreadfu
nagi ini i ces
agistrates and ministers ut 18 Ilf-'.
e poiso

I :
1 the madness of the peoplﬂ,
i hitys
{ returning sal
: ed the members o
public opnion

The primary

;lhl,]e first indication O | ’
: Ine upon the pesulennal fog; arn S
hat its foundations We’® sinki’8 o existence: stained with
Could no longer tolerate he outrag of 1ts = rading superslilion
the blood of :0 i et of a foul & 2d deg )

alike upsatiated and insatiablé:

6
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Thus ended the most odious court ever known in New‘Eﬂg'
land—a court as unnecessary as it was odious—and with 1t the
only considerable attempt to break down the great ])ri11Ci1’]f’5 O,f
the common law of Massachusetts which I have tried to vindl-
cate in the foregoing paper.

The overthrow of the Court has been even more obscure tha?
its establishment. Its fall is not to be accounted for by the ap-
pearance of another court of competent jurisdiction within t‘he
same judicial district. The Act establishing Courts of Justic€
throughout the Province was not passed until the z5th of Novem-
ber, 1692, and the Act for a special court of assize and geﬂefﬂl
gaol delivery within the County of Essex followed on the 16th of
December.” This court, which owed its necessity to the great

! Although this bill was sent up to the Council from the House of RePTé”
sentatives on the 21st June, 1692, when it was ¢ read, debated, and ordere
a further debate for amendments (Gern, Cowrt Records: vi. 230), N0 fuf”‘e‘r
progresswas permitted during that session ; and it was not until after the Cot""
of Oyer and Terminer had been abandoned, and nearly three weeks of the s€¢”
ond session had passed, that the bill was again considered, On the 315t of Oc-
tober, it was ¢ read and debated and some alterations made.” Tb., 246 on
the 7th of November, it was *‘again read and debated.” 25, 249. O" the
16th it was “‘again read and argued,” /4., 253. On the 1gth it ‘" was ;-;r(;
gued.” 74, 255. And finally, on the 25th it ““was read, voted, order®
to be engrossed and pass into an Act, and is consented to by the Governo™
4., 256. So slow and reluctant was the action of that Council. -

* On Friday, December 16th, 1692, the record respecting the Bill autho .
izing the special court is as foliows: © Upon consideration of many pcrsoﬂd
now in Custody within the County of Essex, charged as capital offenders nﬂc-
the time prefixed for the Sitting of the Superior Court within that County #
cording to the Act for establishing of Courts being past, A Bill for e"f‘]’l"f
of the Justices of sd. Superior Court, to hold a Court of Assize, and Gene?
Gaol Delivery within said County pro Adc wice, on Tuesday the Third day o’
January next, was Read, Voted, and Ordered to he Enacted. And is ¢©”
sented unto, William Phips.”  Gen. Court Records » vi. 264.

It should not be forgotten that two days before the passage of this Act, &
English statute, 1 James 1., Chap, 12, was substantially re-enacted DY tw
same legislature © for more particular direction in the execution of the ]:;18
against witcheralt”  Stoughton and his party undoubtedly pl'OC“"Ed tre-
passage of this act, in order to reinforce the local law to which they we.re i
mitted by the averthrow of the Commission of Qyer and Terminer, with !

. . . m
arbitrary and illegal authority to proceed ““according to the law and custo
of England.”

the



Appendix. 8

number

of )erso . v, . .

o appo{nlted t :Sbsml awaiting trial for witcheraft in that Co
e held on the third of January, 169 “Tllt}f:
. 1693 : and 1t

had not

i of thb:(zl)l,even proposed until nearly two months after tl

the GOVemO}eT and Terminer was determined. Its sanctieolx; t]:e

o In'oceedr ?as based upon the express promise of the ]udnels{

the:spsactua] after another method,” no longer laying stress upaon

the opinion e\;ld:":nce or the ordeals of sight and touch, which
of ¢ Increase Mather and several other divines "'

had b .
]Ggs'y that time diseredited- Phips's Letter of February 2%

"he s
why di dqée;’::;’:’ hffl'e‘:trises, why did the Legislature Pass and
of assize and nor Phips consent to the act for this special court
the work befl genéidl gaol delivery, expressly in order to finish
Were satisie ;f ;3 ﬂSSlgned to the Oyer and Terminer, unless they
that g mcu; ft ]:_Lt the latter cour plawful? It is incredible
any portior of his make ﬁllould have yielded without ‘Tesistance
the Royal 10*‘ thff §11t110:'1ty delegated to him by the charter OF
have c}(,) Commission, and it is absurd to suppose that he would
untenanced the General Court in such 2 act at that
:ced that he

tin
e 3
y Or - . A
given his consent Lo it, unless he was

ha
db
ce 1 = : = .
The é’ misled in his previous action.
ourt of Oyer and Termin€r was abandoned at a time

when the e mi . ‘
'Continuedreﬂsﬂl‘fs originally alleged for its estab]:tshment not only
The first .to exist, but were even m i an before.
Committezleaso" was, the great pumber © people :
Teason . That multitude Was greater than ever:
hen th;"s’jthe near approach of the hot season.of the year.
Court was stoppe® approz'.(:h g Wl er was no
. 55 stzltemenr,
ho {hronged the

ess tl
Ire . .
Proyeq atening, and if we MY acce
] n : 4
1ore distressing t0 the unfortund 5V
at no judicatones

Jailg
. The ihi :
he third and last reason ass1gned

t was u

an Address
ther clergy~
upon which
tide against
plished until

'
ler,
ease . '
father's Cases of Conseieticts to refixed
it and concurrence fourteen ©
is the samé

] tl]e
Mep, C(I::’tat.ler signirying the conser
Otton ans the opinions referred t0 by Phips giith
1 delusi ather claimed for his father the credi o purning the
Mter g, sion,” Unhappily, it W ate.-»not Javing peen PU
e bloody work of the Cour i & Co

qs o0
t was ¢ oneé -
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. . ‘- full force,
or courts of justice were yet established, 1; ema‘t‘;]ej slll:c-:(fll;l Court
whatever that may have been. Neverth? ess,11 o adipned.
of Oyer and Terminer was abandoqed—htera y 2 cknowledg-
Its abandonment was a confessl?n of ersor, an ol by
ment of its want of sufficient authorl't)’, which is f 111}51 ature, was
the fact that the new court authorl?ed by the egl e e
held by judges who, with one exception, had sathln]d that set it
ious tribunal itself. It was stopped by t].u: et . and the
in motion—the hand of Sir William Phips, G(:w-:‘zrnor,e " il
last action was no less arbitrary than the first. [gfi:’e Court.”
mission of Oyer and Terminer” and 7 put an en‘d to nd appeals
Public clamor, aroused and stimulated }-)y the 'actlo-n D-to give it
of the magistrates and ministers, preval!ed with h.un n appre-
Public dissatisfaction with its results quickened his ow . 16 ik
hension of danger, and reinforced his plain common senj sanie
an end to it, notwithstanding the constant urgency of the of
‘“orders of men ” to continue the crusade. They, or man];Yom
them, still remained steadfast,’ but the mass of the people wn of
they had misled, were falling out of the ranks, and no long
blindly and madly followed their direction, . 2
Similar revolutions in opinion have not been novelties in any iy
the centuries of recorded human history, but it has rarely ha;d
pened that leaders so plainly responsible have so nearly escap &
judgment not only in their own day, but before the tribltn?—ls as
history, « Quicquid multis peceatur, inultum,’ is a maxim ,
tri€ now as ip the days of Nero, but the judgments of poster! )i
ought to echo in tones of thunder, the faintest whispers of help
less contemporary indignation at injustice and cruelty-—whelher
of Kaisers or Consuls, Popes or Puritans, fanatics or fools, knaves
or nobodies—in authority,

! Their ranks were firs

t broken, when
families were accused,

H Wil
Some of themselyes or their O
and as one of them f

: ra“kly admitted : ¢ it was cvi{l&ﬂily
be a Stop put, or the
would fall under t}

y d
Generation of the Children of Gf’

: e Condemnalignn ! lagnaiia - 1702 ; vi. 82. « The
Acc_usa.uons of these [Vile V"“lc"-s], from theiy Spectr';l Si ht, ht;iﬂg the chief
. esetha Slfﬁ.ererl‘ In which Accusations 1h‘e \gre,u held by both
Magistrates and Ministers, 5o long q¢ ey dppres Y{ive . P P
Danger”  Calef: Mope Wonders JArenended themselve

) V1,

! Preface
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The R
. everend Mr. 5 is hi
v . r. Samuel Parri ini
f”&ge, o i 1 15 lll.mself, the minister of Salem
biad e et ( amily “the calamity first broke out,” epito
lar dOCu;neC hanging conditions of public sentiment, in th;t sin u:
itiove l.lt. called an ¢« acknowledgment,” by which he 'g]
to mitigate the st d invinci o
the ey o ern and invincible personal hostility of
s i ke his church and parish, in November, 1694. He
Ofth,e wfftlrlmg to the whole series of events from the beginning
itcheraft in his own house : «in which dark and difficult
e have been all or most of us of 0N¢ mind for a
ng apprehensions. And at last,

ous thoughts of all? Calef: 57
hatever it may have been;
¢ this was not true of all.
e destruction of
r again brooded
d the tempest

itil:’e.nsations, W
e at,'e ‘l;” d f?f verwards of @UTerr
He w:: in the dark, upon .seri
seems to h;n the dark, alnd his light, w
This darkn ve gone r.?ut in darkijess, bu
the Sl)ecialzss’ first hfvted ‘and ‘I:ghted up by th
Over all that 10“” atlfi‘]ts diabolical methoc?sz neve
of Fanatici and. The clo.ud of Sup.erstlt[on an
sm were past. Simple, stra:ghlforward common sense

“’as ﬂ .
le . :
intellectual and moral explosive which scattered forever

ti]e :

vai - : :

walkin 1 shadows in which that unfortunate community had been
' - . . A {3
g and disquieting themse They lingered

awhile duri : Ives.in vain. !
ful ang ; ing a few disturbed and an:ﬂous month.s, but their aw=
S nstant terror was gone. They soon fi:sappear‘ed and
sﬁchusettn WS eYEL ?lfterwflrds callefl to answer In Court in Mas-
hastly .,_S to an accusation of witcheraft. s
Spirits a‘l)paratus ‘ff the seekers «ynto them U‘.;?.t glz\re.]z.u;]u iar
Spirati’o nd unto wizards that peep and mutter of devilish 1n-
ns, was relegatcd t fafew of the

min;j o the priv sractice ©
e .« And so the
lang rs, and never was broug o court again: s
had rest,” for more than the 1 comforted

ht int
the
ChOSt?n peop]e after Monb was h&l"ld of

Isr

ael - : :
GOCIEI ; even unto this day, 1" whic
that his lot is cast in a7 age of fa

Tath
er t ;
r than the spectral pridence:

subdue

h every man ous
rum anal) 515,y

ith in the /¢

heraft which
ations took
incial

aws concerniﬂg witc
.15 and exec

, the same€ 1
als
o the whole prov

No
exiStorE—AIrhougl
ed in Massachusetts when
+q force

plac
€ at Salem continued in
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secutions for witch-
period, and perha_psc 61201121%::'(]11 ;n;:) :ef ’;‘t’ ﬁ:‘e’ i,[ay Term of the
craft = i Piozll;nIps',vich, in 1693, when Sarah Post of A"dove,ll-
Superet Lourt, 1 “that she made covenant with the Devi
was tried upon charges : he Devil and
igned the Devil’s book,” “was baptized by the o
e S;E:d to serve the Devil,” etc, She was found “not gut ﬁ’d
gzc,\:lre also Eunice Fry, Mary Bridges, Jr., Mary Ba;;e;(afﬁz
William Barker, upon about the same 6<:harges. Recor
for Court : 1692-16953 : PP. 53-60.
Su";j‘fl,za.;ct of December 14, 1692, before alluded to, p. 82, ’ifrf;
was disallowed by the Privy Council, August 22, 1695, as,hich
also the previous Act of October 29th, in the same year, by ;‘ i
witcheraft was punishable witl death. This left the iaw‘Of 1\’];‘ ihe
chusetts in precisely the same State as it had been during 'a]s 0
proceedings of the Court of Oyer and Terminer. The tmllntel‘
1693 only!were held while the above laws were in force. Julys
ligence of their repeal was received in Boston on the 12th frst
1696 (Sewall Papers - i, 429), in the interval between the the
and second sessions of the General Court of that year, At s
third session, which met N ovember 18(h, Stoughton and st
party in the Council, made the Iagt attempt at legislation aga:s_’
witcheraft in Massachusetts; and on the 24th Novembel‘,‘ 169 ith
“ A Bill against Conjuration and Witchcraft and Dealing ¥ nd
evill and Wicked Spirits, was read Several Times, Voted, ae.,
Sent down to the House of Representatives for Concurrance:
Gen. Court Records * Vi 487, o
The response from the popular branch of the legislature €
a week later, when on the 1st December— ht
“The Bill against Conjuration, Witcheraft, &c. was broug

. " nce
up from the House of Representatwes, with a Non-concurra
thereunto.” g, 490.

hu-
he common law of Massac
fficient for a their need,

nd
The sequence of dates and notices in the Diary of Sewall 2

rec”
elsewhere may adc e very bare and naked

1 some color to th e
ords which exist, Mrs, Proctor’s Petition (ante, p. 47) was da
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27th N . .
Septemrt?y and read in Council June toth, 1696. On the 16th
er, the Governor, Council and Assembly kept 2 day of
Sewall, who re-

Pra :
ayer in the East end of the Town House.
rther that “Mr. Willard preached

i‘:(:_sGthis fact for us, states fu
LASS a'(;(oiulj i};‘:?ﬂ?;; “'Tl;.:t:;;' t}?xagai:z’] Sj’fus P Spake smartly AT
suffer'd to come forth by 4 , and that 10 order had been
The F ¢ forth 0) uthority to ask God's pardon.”

st Jar:'lst ordered on the 17th Decembt':r to take place on the
e u!:uy;' 1697, was the first public demonstration “ by
many we}; of any deference to the popular sentiment ; and
aration tor%r }'(;Ears wete ¥ et to elapse before the first note of prep-

T hie ;;ar g restitution was sounded.
condifion tfter ])3:rt of tl}e year I 69.6, there was z}very anxious
— o Pﬂ.bllc sentiment, in ViIeW of the disasters which
Shiah T tiumu!atmg upon the co.untry, All the proceedings to
and H \ave referred and .the dlﬂ?erences between the Cou:}cnl
F83pa ouse of Representatives which preceded the final action
cting the Fast, ar¢ full of significance; but I know of nothing
sermons of

s0 : : ;
thoroughly illustrative as one of the occaswnal

iz::r;ase Mather, preached at Harvar
‘:‘er’ 1696 ; from which I copy the
] Ve had deen Peace fof many Y€
ound of the Trumpet and the Alarum
shall we hear it! War has afflicted us OV for €1g
together, Qur Land has been € ed from Plenty t€ Scarcity ;
Pl ntations, put these tWO last
What the

ars together
of War, and how long
jght years

‘We were wont 10 supply other
years we stood in need of supplies from ot
lhe future we know 1@ e There
1 know {here is 2 blessed
t of

ek _
arord will do with us for t
d ¢ awful Symptoznsupon AL o el ik
ay to the visible Church not far off 5 e Ju E;'d |
very Iearned men i Glorious romised to the
Church on Earth, America Wi And although there 15
a number of the 3
f Time,
other parts

a i -
,,fr?ld’ that in the process 0
g i ity 85 508
slace in all Americd
: now the dolefullest on

once famous for Religio™ are A
Pictures of Hell:

perfect Emblems ar

pit ist
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The same discourse furnishes evidence that its author ha.d H
changed his position with reference to the witcheraft busme.ssi
nor lost any of his bitterness against George Burroughs, the m”;
ister and graduate of Harvard College, at whose trial. he hz
been present, and who had been hanged for witchcraft in 169 l:
Denouncing cursed Fortune Tellers ” and * Judicial ASUO_
ogers” and other « Practitioners in this Iniquity,” and mourn‘
ing “that ever any person should dare to do thus in NVew Eﬂgg
land,” he adds : «Time was, when the Air of New Zngland w1‘;18
intollerable to such Vipers . . . apd it deserves toO a
Lamented with tears of Blood, that ever any one that has had &
standing in this Colledge, should be found in the number of thos
horrid Creatures,”

—_————

II. Tur Law AGAINST SUICIDE.

“Felo de se, that is one who wittingly killeth himself ; is to D€
buried out of Christian burial with a Stake driven thorow th€
Corps, and to forfeit his Goods.”  Chamberiayne - 1669 et sedd:
“Also, felo de se shall forfeit his goods, yet never was attainted-
Dalton’s Qpice of Sheriffs : Cap. 14, 7o. t

This custom formerly prevailed in England, although the m(}i
learned in the Iaw Seem to know of no legal authority for it. !
Bracton's time, a person who committed suicide in order to a_vol_
conviction for a erime forfeited his lands. Other suicides for-
feited their goods only. This distinction was forgotten l:-c‘!_ff’re
the time of Staundforde. The law in other respects remaln®
unaltered til] 1870, when forfeitures for felony were abOIiSh?d oy
33 and 34 Vie. c. 23, The custom referred to is not menn'oﬂef
by any of the authors cited as a consequence of the verdict ©
Jelo de se, nor does Blackstone refer to it. ¢ Probably, like the
custom of gibbeting, which certainly existed long before the
Statute 25 Geo. 2, ., 37, it originated, without any legal warraﬂ_t:
in circumstances now forgotten. It was, however, abolished 17
1823 by 4 Geo. 4 ¢ 52, which enacted that thenceforth it should
not be lawful for any coroner to issue his warrant for the inter-
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the a 510 (i, .

grofody e tp r-fl ¢ ¢in any 'public highway.' ¢ was 10 order

nd, “without yately buri€ in & churchyard other purial

any stake eing driven through the body, De

thout any religious rites.

ht, and wi
6 Vie: & 19 (1882),

twee .

Thisnh];;ni and twelve at nig

cen further altere and 46 V!

a suicide may be puried i any
; g, either silently ©F

Wwhi
ch :
provides that the body ©
t-.,'. 7 41, .60
i g at the grave as

wa
ty al )
With Sllt::orlzed by 43 gid 4
o suah Che ; 4 e
w: Person h:fhan an orderly religions service &
pa;ded as tno l;]g charge © the b d thinks fit. The act 15 50
theised suicides ead any ordinary reader to Sul that wll it
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I have met with a single instance only in America of the English
fashion of dealing with suicides, in the following case : .

“At a Court of Admiralty held by virtue of a Special Commli1
sion for the trial of Pirates,_ &¢ in New York, on Friday th‘e It,;:;r
May, 1769, Stephen Porter, Mariner, was to have been tried 5
Murder on board a British ship on the High Seas on t.he Coa
of Guinea in 1766. But op the Officer's going to bring him bc.fore
the Court, he found him hanging to one of the Bars of the ??f 1501
Window, quite dead, having made use of a String by w!uch h.c:
supported his ITrons, The Coroner's Inquest brought in fh?le
Verdict Self Murder, and he was sentenced to be buried in th
High Way at the upper End of the Bowry Lane, with a StaI:;
h Sentence was executed accor
ingly.”  Holt's Nz York Journay - No. 1377, May 25, 1769- .
i Sewall records a case which come

the humane law of I\Tassachus’e?:'
In 1688, October 5th, he notes the fact that ¢ About 9 night,

Thomas, an Indian ang very useful Servant of Mr. Oliver, ha“grcs
himself in the Brewhouse, Satterday, Oct. 6. The Coroner sa
on him, having 5 Jury, and ordered his byria] by the High“’a;;
with a Sy, through his Grayve,” 5 Coll. M. H. S, Sewa
Lapers . j. 229-30. This was in the time of Andros.

very near being 3 violation of

IIL Lerrer op SIR WiLrrax Puirs to tug FArL OF
Norring HAM.

P.R. 0. America g W. Ind. No. 59T. N.B.—There is a Copy of this
letter in Colonia] Entry Book, N, 62, p. 426.
Boston in Neyw England, Febwy 21+ 1692 3-
May it pleage yo! Lordshe ' at
By the Cap® of ¥" Samuell & Henry 1 gave an account .th‘d
att my arrival]l here I found ye Prisons full of people comitte
upon suspicion of witcheraft & that continuajj complaints were
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creasing ev
ery d i
y day, by advice of y¢ Lieut. Govr & y° Councill I
ted

gave a C J .

witches &Oamz,l:;gl;_lot' Oyer and Terminer to try ¥° suspec
S —— ime th? generality of y¢ People represented y*
of the same. T ;‘eall \\vltn?llcraft & gave very strange instanczsl
l'e'st Dersons. of ,.:e bﬁrst in Comission was ye Lieut. Gov: & y°
pitched upon %}I-d est prudence & figure that could then be
of proceedin " ependeﬁ upon Y: Court for & right method
and the a.rmg ]:t cat:ses of WltChCl'aft ) at that time I went to com-
anid Tidiass Yh y° Eastern part of the Province fory" French
Towns. I '.ad made an attack upon some of our Frontier
Forund ;’eo 3"“111118(1 there for some time but awhen I yeturned I
about Twi nct much disatisfied at ¥ prazeediﬁgs of ¥° Court for
number .w;;;(-y persons Were condemned & executed of which
Couirt sl p were ﬂmu:gr]:t by many persons lo be innocent. The
was by ye evi; oceeded in y* SAME method of trying thevh which
ence of ¥° afflicted perse hen they were

bro ns who W
ught i v
into y¢ Court as soon as the suspected

upon them i witches looke
1 instantly fell to ys ground in strangé agonies& griev-
by them upon ¥* af

ous tor
Othetrm;;:]ts’ but v_vhen touche me or some
themisely of their flesh they imediately T€VIVE & came f0
Bar did eﬂ?_ upon [which] they made oath that ¥* prisoner at ¥*
from theE'L 1ct t'hem & that they saw their shape or spP
When I“’ bOd.les which put them to es & torments
that th'e enquired into ye matter Iw
such aSY begun with this, bv
were condenmed & ulldO‘-‘bted Py
d that the Dev!
e f whose inno-

\Vit
¥ S‘;l;e?, buli at length I foun
CEnCyl Ie of innocent persor® © ome were ac 0 )
blap WS well assured & many cor derable persons © un
ieable life & conversation were d out up® a5 witches
% t\uthstandl g jsted Vg
disturbance

& wi
Wizar
Ousl lz-m'dS the Deprly Gov- nott
i method 103" great dz’mhgfadmn
e Court & stopped N ;
ersons might

of 3

il’]é; fﬁ"‘{ﬁle untill I put an o ;

Uthe_vl?:ch I did becaus€ gaw many “’“_Oce“ ive an

ac rwise perish & at that ime thought ',t L Yt(-) ndl

account thereof that their tes plea might D€ 2 ped
ther f’”{g lzrm?d i 48

In
g that for the better ordering
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Jazw in England might give such rules & directions as ha
pmdi;ed in England for proceedings in so difficult & so nice 2
When I put an end to y¢ Court there were at least fifty
persons in prison # great misery by reason of the extreme cold &
their poverty most of them having only spectre evidence against
them & their mittimusses being defective I caused some of them
to be lett out upon bayle & put y¢ Judges upon considering of a
way to reliefe others & prevent them from perishing in prisofs
wpon which some of them were convinced & acknowledged that
their former proceedings were too vielent & not grounded 1p°"
a right foundation bul that if they might sit againe they awoult
proceed after another method & whereas M? Increase Mather
& severall other Divines did give it as their Judgment that y*
Devill might afflict in y° shape of an innocent person & that ¥*
look & y© touch of y¢ suspected persons was not sufficient Pl—oofe
against them, these things had not y° same stress layd upon
them as before & upon this consideration I permitted * a speciall
Superior Court to be held at Salem in y¢ County of Essex o7
y¢ third day of January y¢ Lieut. Gov* being Chief Judge their
method of proceeding being altered, all that were brought
tryall to y< number of fifety two, were cleared saving thre€ =
L was enformed by the Kings Attorny Generall that some of V-
cleared and y< condemned were under y© same circumstances =
that there was y¢ same reason to clear y¢ three condemned 25 ¥
rest acording to his Judgment.” The Deputy Gov: signe &
Warrant for their speedy execucon & also of five others who
were condemned at y¢ former Court of Oyer and termiuer_b“t
considering how y° matter had been managed I sent 2 reprieve
whereby y¢ execucon was stopped untill their Maj. pleasure

e heelt

point ;

! That is, he consented to the special Act of the General Court, - o
Dc;c;mhler, 1692, for the purpose named. Province Laws .’ i. 100
. nt Yony _Chcc]{ley was at this time the King's Attorney Gene Pt
Savage, in his account of Thomas Newton says that his [Newtor *
::)en‘::;l:(t: ];:vc;led t(: t'hc cure of the infernal delusion, for in ]anu:’:"}’:rt
e 0 Gov. Phips, that of the 52 charged at Salem that Cot “rage
s e (:‘OHWCES '!shcmld have been acquitted like the rest.” Unless Mr. o en
;ise::;t]iﬂan mlat‘tributing such writing to Newton, there mist BATE ”
able coincidence of opinion between the two attorneys.

ral.
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Signi v
,,éffieg“;/f;clafed the .l:l't‘m‘. Gov. upon this occasion was in-
bench in o Sc' wu‘/.t p(t.r:mfmfc' anger & refused to sttt upon y-
- C/.'a:-z(:; jilpu or C’?m-f then held [Tuesday, January 31, 1693]
these ”mf-; / oune & indeed /.fm_'/z Sfrom the beginning Jurried on
ers with great precipitancy & by his warrant hath
ccuted to be seised &

cause,
ised the estates, goods & chatties of )< €%
ge or consent, the stop it oy

dispose .
sposed of without 1y Anotwlec
dissipated y© blak cloud thal
h destruccon ; for whereas this delu-

ﬁ?;;;’"mad .Of procleedings hath
sion 0?6(3 this -Prow.nce wit ucco!
lives & y¢ Devill did spreud.& its dlsma:[l effects touched y°
of Ju)‘;‘“ff.‘sta.tcs ?f :.uany of their Ma‘lﬁ.Suhjects & yﬁ'rel)umcon
and in t‘ f“f e j"?‘a‘ﬁf{;"all persons here & indeed anhappily cl?gged
tion to errupted their Ma™ affaires w']uch hath been 2 g.reatuve.\'a-
it me | I have no new complam‘ts‘but peoples 'mma’s' before
Yorug ed and distracted by differing gpinions concerning this mat-
1 re now well composed-
am Yo Iordships most faithfull humble

Hon"¢ the Earl

Gervant
WILLIAM PHIPS.

e of Nottinghan; att

Vl[fqddr‘,”"”' | To the Rt.
ute[-lal], London.

[Zndorsed] R May 24 g3—ab’ Witches.

arded by Phips, be-

¢+ of 14th October,
Eng]and until more than
t to him—

and forw

Thic :
fore e mmportant letter,
he had received any rePY

ived 10

i
a 3,1 (ante, p. 65) was POt received I 8 o se
Whi ]ﬂ.th after “the Queen's Jetter” N i D
encc W is referred to in the 4 ct of 1711 i’ ought et
aude o.( Phips with the home governmel B Jeat ke o1
- Printed : for it cannot fail to t row e e o
zati;mportz"“t period of his admimstmtlo i o =5
ti hof the provincial government und e e | libe
I)ros hardly to be expected, howeven that anj;' o )
duced, of greater interest and value than the l e
were very gﬁinqtho “:::S At on
2 sty letter @ Oc-

1

i .

le rilc winter passages westwurd ;
it qacm.ds of the General Court of Marc]h 130,1’ o Bty
Y before by the America from Lond®!

R wordss V4 27,

obe
* 11th, 1692. Gen. Conrt
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IV. Tuomas NEwroN, KiNc's ATTORNEY, ETC.

It is a matter of some importance that the connection of

Thomas Newton with the witch prosecutions in 1692, should be
more thoroughly understood. Asan English lawyer, fresh from
the Inns of Court in London, with his name and fortune to make
ina new country, his prompt employment in this business Was
less strange than his sudden disappearance in the height of Pro”
ceedings of the Court of Oyer and Terminer, which has never
been explained hitherto. In a previous paper I pointed out his
connection with these proceedings to correct the often repeﬂf‘fd
statement that no “ regular lawyer ” was concerned in them, 2P
gave a brief notice of the man—which I will now enlarge. ]
« - Tromas NEwWTON, born in England 1o June, 1660, died 1"
Boston, May 28th, 1721, in his sixty-first year, and was intﬁ‘ﬂ'ed
on the 1st June following. He is noticed in Sewall’s Diary 2° .
new-comer and sworn an attorney in 1688.

“Thursday, June 7. Mr. Dudley and Stoughton
In comes Mr. West and hath one Mr. Newton a new ¢OI
sworn an Attorney. Mr. Dudley asked for a Bible. I asked i
it might not better be done without. He laughed and secing
Bible by accident rose up and took it.”! 5 Mass. Hist. coll.: V"
216. We catch another glimpse of him in 1689 upon the &”
rival of Sir William Phips in the Prudent Sarah, when he went 19
Phips to demand Sir Edmund Andros's letters. V. Y. €0k Do
111, 588. Early in 1690, he endeavored to make interest ?’t
Court through Capt. Nicholson and John Usher, both then ll;
London, to obtain employment in “the Attorney Generallsno
some other place that I am able to serve his Majesty in heT® /s
a scheme in which “his Excellency [Sir Edmund Andros] ba

call heré
her

promised me all the Kindness he can effect for me in that ¢

. - !

half.” This appears from a letter to Usher, dated In Bost?th
gV

1690, in which he also desires Usher to brib

January 29,
t is g1V€

him on his return a collection of books, of which the list 1
below, together with such others as Usher should think m'g](]:tai’t'

convenient for him. In 1690, May 26th, he wrote to
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icholson in New Yo ini i
if;\i‘e the authorities in r;;:ifn(:?;ncf;rdti};? th)i Lt
He}’wz:“;rmto’ preserve the peace till furthern;{dilszre]f&nSI?zg
e Yorkmlssmned and took the oaths as Attorney G‘f‘:nerai
o Pres, on the 23d Mar(_:h, ‘1691, Council Minutes : vi. §
S ulednt 3\5-”-16 organization of the First Legislature ir;
e der ¥V illiam ?.nd Ma.ry, Jour. Assembly : 1. 3. His
et in this capacity was 1 .conducting the trial of Leis-
e n;:flm}d others at a special CPllrt of Oyer and Ter-
Geoge F,ulll., ?1 that year. He w_as asslst.ed in this business by
. eﬂd;m;c and others appomted I_ng’s Counsel to pre-
for to: go to 1:Oettc. On the 16th of Aprll, «Mr. Newton being
loiter e suc[a ston, t]lie- Governor delivers him His Majesty's
Afg ) 1235 nldmlmste:: the Government of Massachusetts
e & R,m J]f‘.,m{” < vi. 15 _He thereupon attended the
b 3 epre.sentatwes and des:r-ed Jeave to go to Boston on
airs, which the House denied him ; telling him it was

s to attend the House during the sessions.
Attorney General

;:{ duty and busines
Wa,sr(; dA‘”""”M)’ +i. 5 On the next day the
rdered by the House to draw up 2 Bill for settling Courts,
following, Saturday, April 18,2 List
General. Thid.,

¢ to the Attorney

& :
c., fbid., and on the day
George Tarewell was sent by

of Bi
Bills to be drawn up was €I
ply the Attor

.
P. 7. On Monday following, M-
(he House # order 10 SU,
Jhid. 'The Jour-

hi
1is Excellency to attend
oing up Bills,
vas appointed

:e{ General's place it drai
al of the Legislative Council 53y « Mr, Farewell ¥
1 to the House.” jmmml 2
he Clerk of the

ney (Genera

ot satisfactoryy and t

;0 doe thF: office of Attor
1 ‘Iosu-s His service was ‘n

th e was sent to the Governor to remonstrate,
paat he_ was much troubled that the Attorney (ien

rt this place, and not take bettel care toleave a
tend the House. ]om':ml Assembly ¢ i 8.

Other assistants Wer¢ called in t0 e aid of the House, Mr.
Emott, and the Speaker, James C and on the gth of May,
the Governor disclaimed havin ewton to 8° to Boston

‘he H hereupo? passed a vote of
to send the At-

Wi p
without their leave: The
«t whoever

who responded
eral should de-
serson to at-

Censure u pon
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torney General out of this Province during ye sessions of ye As
sembly.”” _Jowrnal : p. 12,

The Governor considering this a censure upon him retorted
that he did not find it to be the duty of the Attorney General 0
attend the House—an opinion in which the House failed to co™
cur. Jbid. Graham seems to have acted as Attorney Gel?‘
eral, Council Minutes: v. 29, and was sworn in and received 1S
Commission as such September 12, 1692. Jbid. vi. 128. i

Newton was evidently passing frequently between New Yor
and Boston in 1691, on public business. On the 11th July; 2
packet for Connecticut was delivered to  Mr. Newtowne and
A6, ordered paid him for his Journey. Cowncil Minutes : vi. 54
On the 3d September, /{20 were allowed Thomas Newton for
bringing the Records from Boston. /éid. These were the Ne#
York Records carried to Boston by Andros, and restoré by
order of King Willian.,* X

Upon the arrival of John Usher with the commission of Liet”
tenant Governor of New Hampshire in the summer of 1692
Newton became the Secretary of that Province. Usher took
upon him the command on the 13th day of August, and Thoma?
Newton appears as Secretary as early as the r5th of the sam€
month. The minutes of the Council from 2gth September to
sth October are in his handwriting, and subscribed by him
that capacity. His successor Thomas Davis was ¢ admitted a0
sworn Secretary of this Province and Clerk of the Councill,” at
a meeting of that body on the 3d January, 1693.

On the zzd October, 1692, he was appointed one of the Con?”
missioners of the Court of Oyer and Terminer then constitute
for the County of York, in the Province of Maine, Counci

in

Records : 1l 1_96. . '
These official occupations in the neighboring Provinces ar€

1 Governor Sloughters’ letter of 16th April, 1691, transmitting the King's
; the return of the records, as well as Governor Bradsireet’s reply:
from Boston, that the records were delivered to Mr. Newton, and
t of Thomas Newton, of expenses for bringing the New York
from Boston, are all among fhe,MSS. at Albany. Calendar of
SS. Compare also Bradstreet’s letter to Lord Nottingham, of

o1, in V. ¥y, Col, MSES. il 769,
1091%,

o;'(lcl' fo
Ma_y Sth:
the accoul
records

_L.—‘ﬂg/l'.ﬁ'ﬁ
May 8th,
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sufficient to account for his abandonment of the prosecution of
the witches at Salem—in which he was succeeded by the Attor-
nex General’ of Massachusetts, Anthony Checkley—who was
assigned to that duty by an order of the Ccuncil on the 26th
July, 1692. His commission, dated 27th July, 1692, is in Mass.

Archives : x1. 264.
Another letter of Newton to Licutenant Governor John Usher

of New Hampshire, dated at Boston, 15th May, 1693, mentions
a proposition of Colonel Dudley to have Newton * chose an
Assemblyman, whereof (he says) I am very indifferent, unless it
may be for the Countrey’s service, and leave it to yo* hono®™ dis-
cretion, whether you will move the matter or not.” *

On the 23d November, 1603, a memorial from Thomas New-
ton, barrister, praying to be appointed Attorney General for

New England, was before the Lords of Trade in England. Cb/lo-

nial Papers, quoted by Palfrey : iv. 523 note. And some time

before September 10, 1690, Edward Randolph had recommended

I [1is petition (June, 1693) sets forth that he was in 1689 chosen their
Majesties’ Attorney General by the Governor, Council and Assembly, and
re-appointed under Phips. Mass. Avrchizes: xl. 278. Another petition, May
29, 1695, states that he was chasen as before and continued to thisday. /b,
324. Still another petition, May 27, 1606, Jbid. 370, and a fourth, dated
March 13, 1709, reiterate the same statements, Jéid. 610. The following
extract from the printed records of the House relers to those in the Secre-
tary’s office destroyed by fire in 1747 : ) )

¢ In October, 1692, which was the year the Charter arrived, at a Day
appointed for the Nomination of Civil Officers, Mr. Anthony Checkiey was
nominated and appointed by the Governour and Council to be the King’s
Attorney Generaly and had a Commission in Form for that Purpose, which
ic 16 be found in the Records of the Secretary’s Office; and in the Year fol-
lowing the Governour and Council without any preceding Vote of the Repire-
sentatives, ordered the said Cleclley a Payment of Sixty Pounds for his Ser-
vice as Attorney General. Jt\'or was this Payment complained of as any
Grievance by the Representatives; and he continued in the Execution of that
office until the year 1702, when Pawul Dudfey, Eq., was nominated and ap-
pnjnl';ed by the Governour with the Advice and Consent of the Couneil, to he

ey General  Fournal H. of R. 1729 q :
Attoriey . 729 p. 173.

2 For copies of both the letters to Jol}u Usher, referred to in these notes,

I am indebted to Mr. Wm. Lloyd Jefiries, of Boston, among whose anily

papers they are preserved.
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g ““that Anthony Checkle}', the’
;e pot OB ¥

assachusetts Bay 15 7%
If an illegd

Newton for the post, representin
_present Attorney General of the M
ignorant of the laws of England, but has been himse

trader.” Zbid. 524 note.
Newton was frequently employe

]

: g
d in behalf of the provine®
orné’

16 to appear as & -
95, Pl Danié

He was authorized, 15th November,
for Isaac Goodridge. [Records : Ixii, 84. Thecas¢? ds
h 1 . bl
is noted in the Council R‘fcor
svices 8°

Eaton, Little Compton, etc.,
March 26, 1696, as also an allow
King’s Counsel, September 18th, 1696.  He had been on®

: ‘ ¢ o . -
the Commissioners to administer the oath to the GOV&T“?_I

1 * : o B - Tl
New Hampshire, which his commission Was dated 3° AP

d3

William I1L. [1696.]
The Earl of Bellomon
d the best that's in

ance of 40 for his s€

. ver 1€
ith him as & la“)’e‘"r Y.

t, who advised w
1609 .
Ad-

the country,” August 24

soon afterwards wrote to the Lords of the

miralty, September 7, 1699, that he had appointed 0 I\mde

Advocate in the Admiralty Courts of New Fampshire an 1:{?355
co

Island, ¢« Thomas Newton, an Englishman borr
is one quality I shall always desire to meet wi
recommend to employment in these plantations.
177 note. He was appointed Depuly Judge In Adlni"alt?l-w1
]n-oduced his commission (under the hand and seal © Vi ha
Atwood, Esq, bearing date 10 November, 13 Wwilliam L) f
Hampton, N. H., 17th ebruary, 1702, and took the' oi {he
sce and supremacy, and repeated and subscr 2 | in
d Association. He had appeared a8 couns®
New Hampshire in August, 1699. 3
time, of the parly opposed t© sover %
etition for his removah Futc”
i5 o\\-’n’

pute
a's
2

Col. Doc. V. 551,

allegiar
Declamtion an

sundry suits in
He was, at one

Dudley, and not only signed a p
i i it i L i 1
s, Tl 159, DU furnished an affidavit of a grievance of M5 e

which was printed in a Memorial of the Pf’f&f?{fﬂg}!)lﬂrﬂ.ﬂ/&' K -
1d, 1707 PP- 26,27, Cf. A Modest Enquirys iwﬂ
ev

of New FEnglar ‘
in reply : P 2% These papers were produced while 1
was in 1.ondon, whither he seems to have gone about 17° il
and after his refurn he was called to answer before the & u
The foilowing extract gives the proce€t ing®

respecting them.
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n—where the matter seems to have ended, notwith-
r's use of Newton's affidavit in his
r Dudley a few weeks later. M. H.

that occasio
standing Increase Mathe
famous letter to Governo

S. Coll. iii, 126.

«Tygspay, Nevem'. 25 I71°7- Mr. Thomas Newton was
convented before the Council, and Examined about a Petition
lately offerd her Majesty against his Excellency, Sign'd with
several Names, and amongst others, Tho. Newton ;

¢« M, Newton own’d he set his Hand to that Petition, Did it
upon a Provocation which he conceived upon an Insinuation,
that the Gov". had written 2 T.etter to England against him; And
that the Allegations in the Petition of the Governours Corres-
!’Onding and Trading with her Majesties Enemies, he knew Noth-
ing of, but had it only by Information from Cpt. Calley: That

hf3 had already ask'd his Excellencies Pardon, And is sorry he set
his Hand to that Petition.” Records : vill 335

Gen. Cour?
He was chosen Attorney General by the House of Represen-
tatives, on the 2oth Jung, 1715 il reh:sed to act In

put the Cot
the matter. _fofu‘rm/ :op- 32 The controversy respecting the
right to appoint that officer, in Wi incident, 15 On€

Jich this was an
of the most interesting parts of the legal history of
ttempt even

but this is not the place t0 & an abstract of 1t
On the 1gth July, 1729 Thomas Newton was Eiuly chosen At-
torney General, “by2 major part of the voters » in both branches
el
1Tt is a fact worthy of notice her¢ that Cottont Mather was at the same
7 i ecting his |emonstrations of hostility

time ¢ - § (i
nquired of” b the
| ¥ on Zuesdas November 25 1707, Voted that the
i Andrew Belcher, and Jobn

;’3 Governor Dudley. )
ecry,, Lliakim Hutchinsons penn Tewhs : .
Cushing Bsq'® Visit M* Cotton Mathers ¢ Enquiry of him concern-
) 585 ; ) 2 ) .
ing a Letter subscribed with his Name, Directed t0 Sir Charles l‘liuhb_y i
Eneland. B . 1 ctobr 1706, Containing Insinuations

B egarin Jovey, L
against f]is Exce!];lc'ncy, and @ ed Copy !]]el:EDf by ]o_hn I.ol\e}i, E}s?r.
Onie of the Clerks of her Mnjesties Most Hon ¢ priv Council, with the ox=
tracts of ce\é | Lett ixcy. from the said MF. Mather of After

: several Le i General Cotrt

Dates were cormitted to t "
Records o vill. 335

Wednesday, November 26, 1707
visit Mr. Mather and malke Inquiry &

Board the Conference had with him-

Massachusetls,

end,
and mad

e Gentlemen appoinled yesterclay to
Reported to the

Th
er of Dis,
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of}'lthe legislature, Journal : p. 13, thus re
what seems to i
to have been the goal of his professional ambition

forj\t[;;‘:i;zxrt;toor; b;zzizi the Comptroller of his Majesty’s Customs
, somewhere before November 10 1707

when Governor Dudley reported his arrival in Boston from Eng-
Calendar of Treasury Papers: 1702=
orial was presented

aching after thirty years

Jand by the mast fleet.

1707, P- 547- In 1720, December 6, his Mem
b P - - . i -

f Representatives, requesting that his fees of offic®

It was

to the House O
might be augmented, for reasons
on the 8th of th

read and committed, and

furt}?er consifler:,'ltion and the report of the Committee

morial was dismissed. _Journal : pp. 6o, 65. ’
On the z6th June, 1721, a letter from Christian Newtol

was presented in the House, Praying, that as her Hu®

Esq? Deceased, performed the office ©

she may be allowed f0F

duly set forth therein.
e same month;
the me-

Wwidow,
band, Thomas Newton,
Attorney General the space of one Year
his Service, &< ’
Resolved, That the Sum of Five Pounds, be allowed and paid
to Christian Newton, in full of her

nce:

out of the Publick Treasury,
e in that Office. Sent up for Concurre
the Coum”

Husband's servic
purnal : P 43 ‘The resolution was concurred in by
by Governor Samuel Shute on the sam®

cil and consented to
day. General Conrt Records - xi, 171.
of Eugl‘cmd

Mr., Newton was an early promoter of the Church
in Massachusets, and one of the founders of King's Chap¢”
Boston, of which he became a vestryman and warden. & murd
monument was erected to his memory, in that church, by the

o “’3-5

Hon. Edward Augustus Newton wh

- ; it , a lineal descendant,
n1selfa dlStlngUIShEd citizen of Massachusetts e died Aug“st

was

hi
18, 1862-
The will of Thomas_Newton, «dated 6th March, 1729
proved sth June, 1721 in which he mentions his wife ChristiaP
wton, and daughters Elizabeth, Christians ant
ntioﬂs

con Hibbert Ne
Hannah- His wife's will, proved roth February, 1730, M€
Elizd-

daughter Thompson, daughters Christian Wainwright an

peth Newton- Ghe also mentions her estate at ¢ pPlastow 10
England,’ and says her son Hibbert had had his share thereils
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whi

gf]:llr;:(]]]sg,: O;EIt)’ she received from her father. She also mentions

s romas New.ton." [{e::a[rii; Journal : il 10 Fur-

S lculars res})ectmg Fhe family may be found in the &V, £.
et Genealogical Register” xvii, 184

da I'he following notices,
Ys supply some interestin

I)res‘t_lrvﬂtion .

Numb. goo. From Monday May
une 5, 172%

h ON Thursday last the first Currant, was Honourably Interred

ere, Tromas NewroN Esdi His Majesty’s Attorney General

of His Majesty’s Customs had

and for

of th: _
this Province, Comptroler
siralty, Justice of the Peace,
f this Place : He was

:]e;n Judge of the Adn
1 ny Years one of the Chief Lawyers 0 .
4 Gentleman born in England the 10" of June 1660, being
Day the 28" past being
Educated’

‘ .
alvhltsullday, and Died on the Lords
50 Whitsunday, in the 1 Year of his Age ; He was
by all that knew

;t]-]ere’ and intirely beloved both there and here D] .
Um, one who carryed himself very handsomelys just and well in
Affable and

every Sia: ; ] :
ery Station and Post which he sustained; being !
and In-

L?llrteousa of a Circumspect Walk and Deportmerjt,
offensive Conversation of strict Devotion towards God, exem-
y Humanity to al

E‘]i;y for Family Government; as wel; a;‘ = Ereforel 1]}:1:
ellow Cr s of & < o0d Men, an 1
reatures, A JOVE! e Tane ttended By

mol-e I am " rﬂ.l was
His Ty iy en of His Majesty’s
s Excellency the GOV Ge“tlem]v[erchmts L

«

Coungi : nd others.
uncil, with other princi?

n the chief newspaper of the
hy of

printed i
I consider wort

g facts which

The
%e Roston News-Letter.
29 to Monday J

al Gentlemen

From Thursday June

Le Boston News-Letter Nun
22. tO Monday June 20

state of THOMAS NEwTON, of

ereby desired to pay in the

ole Administratrix on

ave any Bonds,

likewise de--

Iioé\t“‘ Persons Indebte
iy on, Esq ; lately Deceaseé
s de‘ unto Madam CHRISTIAN [ ihat b
p-l Estate And any Perso” r PersO® ~ o are
3ills, Books, Papers 0F Accompts in his hands ar
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to the said Administratrix and receive then.
ons that have any Claims on said Estate aré de-

sired to bri i i ini
s bring them 1n to the said Administratrix at her Hous€ I
Queen-Streel, Boston.
Thi . ) .
his notice is also found in the News-Letter, Numb. 909
Also, Numb- g1o-

III\‘Ionday July 3. to Thursday July 0 172%
hursday July 6. to Monday July 10. 172%:

sired to repair
As also all Pers

The Boston Newws-Letier. Numb. 911- From Monday July
ro. to Monday July 17. 1721

A VERY Convenient gtable, with other Accmnmodationss to
EWTON 1N Quwﬁ-Sﬁ‘”"’

be Let Inquire of Madam CurisTIaN N

Boston.
Monday J uly 3%

son News-Letler Numb. gr4. From
to Monday Aungust 7. 1721

sing in the late Mr. NEWTON’S (;
All Persons pos eSSIf{
1is

e same to

The Bos

Li

.. Books being mis
were Lent out in his Tife time :

any of them, are desired to return th
her House in Queern Street, Boston.

SEVERA

brary which
thereof or

widow, at
Numb. g15. From Monday August

cos-Letter.
4. 1721

7. to Monday August I
To be Sold by Auction upon the Third Tuesday of Octobe
‘ he 17th Day of the said Month, A vgr'y curiott? and
being the T.ibrary of the lat€
gisting

ooks,

of Boston, Deceased, €OP

y of the Law (being the greate-”t e
ale m

The B oston Ve

ollection of B
NEWTON, I£sq.,

Divinitys History, but mostl
of Law Books that ever was expose to
is W'ido“'

best Collection
this Country-) The Sale is to be at the House where h
now dwells in Quem-Sz‘reet. Opposite 10 the Prison in ostom?
g at Four @ Clock in the afternoon, an pie ™
The Books may be seen

Sold.
and Catalogues may be had gra

tis &
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& The foregoing advertisement was repeated in No. gzo. of the
News Letter—from Monday, September 11 to Monday Sep-
tem. 18, 17zr and in No. 923—from Monday October 2 to

Monday October g9, 1721-

The Boston News-Letter. Numb. 9z4. Irom Monday Octo-
ber o. to Monday, October 16. 1721

blick Sale of the Library of

Deceased, that was

of the Small Pox, the Pu

oston, Esq ;
t put off to a more convenlent
Gentlemen may be accom-

Publick Sale.

By reason
the late Tuomas Newron of B

to be on Tuesday next, is at presen

Season ; and in the interim, any

modated with what Books they want till the

The following list is a copy of that sent to Usher, in
. o Lt furnishes an in-

referred to above: P ‘
f the character and extent of the library.

NortE.

January, 1699,
teresting indication ©
BoOOKS.
Coke's Reports Rastall’s Entryes
Coke's Entryes 'Tl'}’.:l”’ﬁ per pal‘s

His Institutes r2th part Register of Writts
Croke’s Reports Thes:.mrus lircw’:
Shep: Grand : Abridgemt. Tothill Transacions
Office of an Execr. of the Chancery
Brownlow's Reports Noy's .Trcatise of the grounds &
Robinson’s Entryes Maxims of the Laws of England
Pemberton’s Reports

Shep for declaracions
Noyes Reports Clerke of Asst’re his office
Winch's (?) Entryes Clerke of the Peace
A .tr.eatise of the Attorn: and Sol*
licitor for Genal. office or any other

Bonk of Oaths
Liber placitandi
March’s Accont of

Standing Arbitramt,

Choice Cases in Canc.
Swinburne of Wills
Touchist of Wills

books relating thereto

A treatise of the proceedings in the
Admiralty.

A new Comon prayer book,
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iv4
v. THE GeneraL COURT RECORDS OF MASSACHUSETTS.
The Records of the Gf.-nﬁ_l""-1 Court of Massachusetts are the
egislative history of the Commonwealth. The

backbone of the 1
SEpATR jopsmels & both branches of the legislature being im-
perfect or wan ting for long periods, the continuity of that history
depends ahsolutely on the existence of the records made up €on”
tcmporaHCOUSIY from those journals and their respective files-
These records are preserved in duplicate manuscript volumes, ©
which on¢ series is to be found in the office of the Secretary

e other in the State Library. Neither of them i5

of State and th
ete original record prior to September 30
?
737, and the zoth Sep-

the compl

those of the period between the s5th July, 1737,

rember, 1746, were not to be found in Massachusetts after the firé

which destroyed the Court House in 1747, until 1846, when they
restored by copies from the English archives, after an ab-

were
sence of a century.
According to the statements made by Secreta
report to the legislature, and his letter to the Colony Agents after
collated with the other contemporary accounts
2l Court

1746, an

ry Willard in his

the fire of 1747,
of that disaster, all the original records of the Gener

were destroyed with the Court House, and copies on
were in the hands of the Secretary kept at his dwelling were Pre”
served. The copies, “from the First Planting to 1686, WEr€
probably all made before the coming of the Province Chartets
and were undoubtedly to a great extentin the handwriting of Sec-
retary Rawson, who was in office when the order of 1672 (here-
after noticed) provided for them ; and although no order al’l’ef’rs
for subsequent continuation, his handwriting in the volumes 11~
dicates that he finished them to the end of the colonial period-

fer that t]{e

ly whic

but it is fair to in
1t the safety of therr
but also {rom

The notices are scanty and meagre,
ncellation

authorities of the Colony were solicitous abot
records, not only on account of danger from fire,
‘ho were put over them after the ca

the early efforts for the sectt’

the new rulers w

of their charter.
It is a pleasure to commemorate
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;;"{ Si‘:di pr eSer\'ati?n of the nol.)Ie records of legisl
importc ©setts, which as materials of !ﬁstory, are second only in
Mt fmce t0. tl_ue laws themselves whlc:.h were the results of that

; and it is to be hoped that neither may ever be at the .
mercy of official ignorance oF indifference in regard to the value
of these precious stones which are the foundations of the political

constitution of the Commonwealth.
The Massachusetts colonists, from the beginning of their en-
showed a commendable zeal for the preservation of full
ided for such

s of all their doings. They prov
birth and death of every person within
houses and lands, and all the pur-
ly date, * decreed that hence-
ourts] with all the evidence
n Records: i

Winthrope was

ative action in

terprise,
and copious record
records of every marriage,
their jurisdiction, of men’s

chases of the natives——-and at an ear
their C

forward every judgment [in
bee recorded in a booke, to bee kept to posterity-
275. This was in 1639, Steven

chosen 7o record things: 4
ision W

In 1647, further provl

when ¢ Mr.
as made for preserving the records

« for the good of the present and succeeding ages,” by having
¢t 5 gtrong presse made of very fir oake planks, with rabbit jomts

one into another, about 6 foote high, 5 foote long, 3 foote broad,
from out to out; well pound, with three strong locks, of several
workes . - in which presseé there shall be divers coberds,”

e of the principal records at Boston,

etc. This was the receptacl
rdered to be made for every Conrt

and similar provfsion was 0
of Record. Records: ii, z08.
I have little doubt that the
y, even W

difficulties ex[)erienced in the re-
nd necessar :thin twenty years of ¢ the begin-
rder to produce the « Booke of Lawes, of the first
Impression,” Jed to the following careful determinations of the

Court, on theé subject of its records.
¢ the October Session, the General Court passed
S

the follow
« For the Dbetter carriing on the occasions of the Ge 1
Tenera

& to the el
& 1d that the records of the same, together w™

Court,
what shall be presented b
y way of petitio
o yate; eithie ' n, ete. or passes
, either amongst the magistrates or depu{ties i
, may

way
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like

hereafter be more exactly recorded, & kept for pub
amongst the
1 wealth for
ghall be @

time

use,—
(41 2
It is hereby ordered, that as there is a secretary

magistrates, (who is the gen‘all officer of the como

the keeping the publike records of the same,) so there
by theny, from

Clar-ke amongst the deputies, to be chosen

totime ; that (by the Corte of Elections, and then the office™ -
begn-l their entryes, & their recompence accordingly) HHeER
Prow,ded, by the auditor, four large paper bookes, in folio, DO
up with velum and pastboard, two whereof to be ‘
the secretary, & two to the clarke of the
one to be a journall to each of them, the other
try of all lawes, acts & orders, etc. that shall pass

trates & deputies, Zkat of the secretaries lo ¢ the
to be a boOke

cord of the country, that of the clarkes
ties shal brief.]y

nly @

copies.

¢« That the secretary and clarke for the depu
enter into their journals, respectively, the titles of all ills, 5
< ghall be presented .
& what @
15 or altera
e ghal be ern0F
ith the 410

lawes, petitions, &c, w
them, what are refer'd to committees,
tively or affirmatively, & so for any additior

«That all bills, lawes, petitions, &ec, W
cluded amongst the magistrates, shall remaine W

till the latter end of that session & such as are
Il remaine with the speaker till the 5&7

by the deputies sha t
when the whole Co'te shall meet together, OF CO]S“;;}M 5
1at hath passe & bY

magistrates and deputies, to consider wi

where the secretary and clarke shall be Pre.se ’housey
their journals call for such bills, &c. as hath passed el 1cres and
& such as shall appeare to have passed the magtstrat 51151”
deputies shall be delivered to the secretary to Tecord’.wj whicll
record the same within one month after every sessio® " ne

- s . , 10
being done, the clarke of the deputies ghall have lxbert}‘,Lr quch
same into his hooke ; il be

month after, to transcribe the ) sh
bills, orders, &c that hath only passed the mag‘strate?’ as haveé
delivered to the secretary to keepe upon file, & o lke to b¢
only passed the deputies shall be delivered to thelr clar

tions-
con”

sion,
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in like manner, of otherwise disposed of, as the
all appoint; that all lawes, orders & acts of

o ould bookes, that are of force, & mnot
some aIpha.betica[l or

ittee that this Corte

kept upon file,
whole Co'te sh
Co'te contained in th
ordered to be printed; be transcribed in
methodical way, by Jirection of some comm
shall please to appoint, & Jelivered to the secretary to record
in the first place in the saide booke of records, & then the
acts of the other s ions in order accordingly, and a coppy of
all to be transcribe f the deputies, a5 aforesaid.
« That the secretd lowed, for his paines, twenty marks
& the ¢ e deputies ten pounds per an-

per annumi, _ ;
aid out of the treasurys till the Co'te shall appoint

num, to be p 1
fees, Of otherwise:” i. 259-60.

i s 1
their recompence by Records
Jfor a mo c2 o cion Of @ PAzt of these orders, com-

ry be 2
larke of th

iii, 141-2.
and 111 183—4- )
ds thus minutely pre-

pare Zb. iv. (Part I.): .3 :
The manner of keeping the public recor ! :
ioin of the volumes 11 which the

scribed furnishes & key to the 0rs '
history of the Jegislation of Massachusetts has been preserved to
this da _and accounts for the method which continued to pre-
: e were transformed

vail long after ¢the old Colony and Provine

into an independent gtate. "
The following extracts from the proceedin
will show how carefully the

to provide for the gecurity

gs of the legislature
al Court continued

: ati i
d preserv tion of its records, and

how signally these wise precaﬂtions have been rewarded.

In 1653 it was ordered that the.secreta.r il i b A thiat

: ccords shall be fairely written out, for which he
the Court allows.” Records :

the old booke of re
sfaction DY the page, a8

shall have satl
iv. Pt L. 180: Lo
£6172: ,May e, ¢ This Cour-t doeth order that all the reccords of
siis. Cowrt S of the Council, from the first begining thereof
1scribed 10 & legible hand, so as there maybe a fairé

pe fairely trar D gl
ds the originall, that in case of fier or other

coppy thereof best

aceidents ﬂfe country may not suffer so great a damage a

Josse of thelt records would be ; and the Treasurer ar ng o

are ordered to procure the same to be donn tj 1 ecretary
jmely, and on as

1
seasonable (ermes & they can ; and the comparers (who shall be

an
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the

1es, declare

shall, vpon their oatl
ds + iv. part ¥

appointed by this Court)
Kecor

copie transcribed to be a true coppy.”

500—I0.
1674. October 7. The matt
ance to the Secretary [Edward Rawson| of seve

transcribing the records, etc. :

« The Court, having pervsed what hath binn presented b

e reccords, buying ©of pookes, &€

and doo order that it be finished in comparing

ding to Court order, and that he be allowe

ls, the one¢ halfe in moneys
of wlmt

full sa.tisfaction
L is herebY

hat 15 ¥€

n the allow-

er is further noticed 1
ounds

nty P
y the

Secretary in transcribing th

approove thereof,
or otherwise, accor
for his service therein seuenty pounc
the other half in country pay. which is 1n
is due vpon that account, and that Mr. Joseph

desired and appointed to be helpfull in comparing
not finished.” Records : V- 23

Under the second or Province C
e imposed upon the Governor and Secretarys
by the royal instructions, which require

the Council y to be trat

and Assembl
Board of Trade. Ante: P g, note- o tive
3 €
he Minutes of t x

he Council in their € et
rds of the General

Assembly oF g o11s€
rate
of legisla

harter, addition ;
as we as

wer
Tegislature,
the Journals of
the King and
these instructions, t
capacity and the Reco
Court were SO transmitted. The sepa

O he
Journals - the
were not sent, and from the beginning
Province Charter, the Minutes of {he Council 17 L

i 1

tion 11:‘ ]egislﬂ‘
tive capacity, supplemented by the addition of the bus
pleted in the Houseé; became, and continued to be, 1€ they
and regarded as the Records of the General Courts an g0
furnish, more Of less perfectly, the only continuous re(forfact’
the completed legislation of the Province. They Wer® mn nd
Minutes of the Council, but they were also more than _ﬂr’ ;ioﬂ
would be much less correctly described by such '
than that which they have hitherto generally borne.
that, to some extent, they were made up with a view tO e pot
cessity of their transmission to Eng]and, and theré or¢ 0

ad :
. . inea’?
without caution and reserve, even in the methods of bust? pom¢
avoid nnecessary revelations inviting scrutiny

1gmitte
U

by the
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After the House began in 1715 to print their Jour-
ong before the Colony agent in London ques-
jon to the active

tioned the prudence of thus challenging attentl
s of this little colonial parliament.

and ambitious proceeding
No complete record of the Jegislation of both branches of the
Court is known to exist, excepting for the period subsequent to
]ournals supply most, if not all de-
have no such

1714, in which the printed
us to constant regret that we

he earlier time.
were faithfully

government.’
nals, it was not ]

ficiencies, and compel

guide and authority for all t )
Doubtless, the separate Journals of the House
kept and preserved in manuscript up to the year I7L5, but none

prior to that date excepting that printed as Vol. IIL of the
been seen or known to exist since the fire

Colony Records, has he
of 1747, and it may be regarded as doubtful whether the originals
) £ . - . -

were preserved, from and after the time 10 which copies were

multiplied by being printed.
The name of Josiah Wwillard must always be remembered

with reverent and gratefu[ regard, by all who value or have occa-
sion to use the records of Massachusetts: He became Secretary
of the Province in 1717 and continued 10 that office until his

death, on the 7th December 1736, in the 76th year of his age.

Hutchinson s5ays of him: “ He was m?t an Of.ﬁcer merely with-
distinguished himself by his dili-

put had always ;
gence, integrity and fidelity L L aud by 2 cotirteous,
obliging behaviour 0 all whose bExsmess cille _Lhem to his office,
He depended on the people for his support, w]ucl'l was very mod-
erate ; but his dependence; a3 secretary, had no influence on his
votes as councillor in which capacity, though he was subject to
an annual election, and often voted 'contrary to the mind of the
majority of the house; he .was 50 upr]ght, that even the malice of
party seldom struck at pim.  Sometimes he did not wholly es-
cape attempts, lt!mut success, to remove him, He w
commonly mentioned with ﬂ?fcpjthet of “the good secretary ,a’s,
History of Mass.: - 5° 223 Mr, Willard was also
1 See Aasy. Archives
¢ Note Sewall’s rererence to
Sewoall Papers s i. 440.

out reproach,

made W

Y lz{gy printed in my Notes, ete Pp. 18
oty et pp. 18-19.
rd by the Deputies in * their I;) ]
oolke,”
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Suffolk, which office h

as he did his place a
f the Rev:

Obituary i

110
e r€-

Judge of Probate for the County of
t the

zgned_some years before his death,
: ouncil B_oard the year before. He was 2 son 0
amuel Willard, and educated at Harvard College-

JBoston Gazette : December 13, 1750.
Y 1719. Det':.. 8. Josiah Willard was voted (by H-
ounds additional to his salary of £100 for extrao

v' 13 Y '-
ices ¢ and his making an Index for several Books of

of this Court.”
1720. November T5. « Whereas the Preservalion of 1
REcorps (more especially of the General Assembly) 5 U
Tmportance, and the Destruction of them by Fire (t0 which e
are exposed while they are single) would be an irredY able 2%
to this Province: And whereas there ;s @ DUPLICATE y TEP
sA1D RECORDS, FROM THE FIRST PLANTING OF THIS PRO‘“NCF‘
raE YEAR 16806, and no furtier.

ith all co!

«« Ordered, That the Secretary be directed W
repare a Duplicate of the Records of the &

the Vear 16806, 10 this present Time, the sai :
{ the Preceding Time to be kept where
tives, for the Time being shall direct-

Journal : pp- 2 3—4-

. Publick

Speed, to p
sembly, Jrom
the Duplicate ©

House of Representa
Jim SUB;

clusive cla
L 'nsfea

up for concurrence.”
Nov. 18. The Council, offended at_the X
din the last clause, sent downan Amendment viz. ¢ ] di-
of R., for the Time beins Sha] e
nd separat® .
i3] 'rhe

geste
of the words
 the following W
e Directio
d non-concurred,’
adhere to their vote sent up.” Zb. p. 3° )
Nov. 19- The Council concurred the vote of th®
@ Duplicate of the Records of this Conrt. 10- P 34 | the
The vote was consented to by Governor Samuel ghute ol

same day- Compare Gen. Court Records + X1 58; 62
Hutchinsom who refers ds of the

to the rec
tts Records,” throug

«« Massachuse hout h
1)roceeding (/ist. ii. 242):
lic records of the genem[ cour

¢« where the H.
ords, viz: In a distinct 2

n of the General
*and ¢ voted, T

sgembly-
A House

rect,
hat the

according to th

House read an
Houseé for

this

« The pub
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that the hotise might

of the members, but,
and charge, they

Ithe inspection of any
nay ; 4 4 :
e them under their more immediate view

»a:

i)u?:l(‘fd a vote, that the secretary should make duplicates of all

) ic records, and that oné set should be lodged in such place
the house should appoint: The council, willing t© have dupli-

er security, concurred with an amendment, Viz. :

ral assembly should direct; but this
s additional

i
1 such place as the gene
cted.” CI Hutchinson's
i, 136+ 160 (where

f;?ee“dment the house Teje

he :s;mes to these m:mgscripts, History, €tc:1

il ers to the Council Records) : 233 (where the }ournal of

(cou et and the Gene.ral Court Records are compared) : 235

quth':.l] books burned 10 1747) ¢ 242 (as above) : 344 (large
ations) and 364 (Mass. Gen. Coutt Records)-

1721, Nov. 11. Secretary willard upon his petition for somg

i yote

il]? e gnd for a Clerk t0 as§ist E.mim in
for io for his extraordinary Gervice 10 the year [_Jasg, :
se oncurrence, fournal ¢ £+ 9 same days concurred and €0t

nted to : . C..R. xi. 248
allowed /. 22 5

1720 ;

Re 722. March 9. He
cords from August 24th toO November 7th
for concurrencés

cates for great

¢ for entering the
and the Entries i0
_[om'ﬂal : po10:

tl
S;e Council Book.” Sent UP o
PR sty concurred & consente to. G R E AT
villard allowed L140 for his Extraor-
sum of Ao also.

dinla.i_zzg-?- Jﬂnnmy 5. ¥ i
jﬂ!(ry ervice the year pas:,t. And a tur
nal : p. 8o. G. C. R. x1. 492-
jec’:fj June 21. Accompt of 5¢¢
Sion inI of Jie General Assembly O™
of the SI\'[a?r, 1_69‘)» to March 1oth, 1707 yeioi
to ¢ ession in NovembeD 1710, A
for ¢ Sam of /53.19% Read and ordere I .

Iconcurrence, Jah’f{fm! : pe 49 ¢ RX 5 c:',w =
ah,0724-_ June 13. “AD Accompt © Mr. Se'cri;J,
cmzuntmg to £46. 118 foF Transcribing the ]L’:m
”essico”rt from the toth day of March, 1707 d(:;
to ‘{]On held May 29th, 1709 a from the ,Ttol Iy
Tab]e beginning of the Gession held May 25 e
les, by Order of the Court. Read and comm
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Clark and N

< d Mr. —_— .
the Records theff’m” to examine the same and compare it with
ein referred to, and report their Opinion thereor:

Sournal : p. 30.
ll 7 hY) ~
exz;’m?:a;ign ;‘;f‘r‘ z‘(/,Jatrk reported the result of the Committee’s
ing the accor ve Records and Tables,” etc. in favor of allo¥”
up for hl?tua”d a resolve was past to that effect and sent
: concurrence. Zb. p. 45. “The charge is according 10
t'l.e Establishment,” Z.e. the fees established by statute. G C R
XI1l. 210,

1725. December 7. A memorial of Mr. Secretary Wiilard;
s for appoiming a
as

praying that the order of this Court may pas
a Duplicate of thke Records so far
pleasure ©

place for the safe-keeping
they are compleated, and also that he may know the
the Court, whither they would have a Duplicate of the Records
of the General Court further continued and made out. Red
and ordered :  ‘That Mr. Secretary [Viilard be and hereby is 10
powred and Directed to make out a Duplicate of the Records of
this Court up to this time, to be lodged as the Court shall order-
Sent up for Concurrence,’ Journal : p. 56. ¢ C R xiil o1
1734. December 5. A Memorial of Mr. Secretary ’"V"”“”/’
shewing that he has perfected a duplicate of the Records of e
General Assembly to the end of the Session held Novem
1725, praying for further direction as to the continuation of this

work. Read and

Ordered, That Mr.
powred and directed to m
#¢ up to the end of this Session,

tiiis Cot
other duplicate. Sent up for concurrence,

G. C. R. xvi. 77
1730. Decembeif 7. A Petition of Josialk i
s Province, shewing that for many years P
y he has b

retary of thi
der languishing Illness, whereb
Office, much t

7 be and hereby {5 1m-
ake out a duplicate of the Records &
to be lodged with thé
and concurret etc-

Secretary Hillar

Jiard, Esa; 56
ast he has
een much
J6) ]]{5

laboured un
I'mpaired and taken off from Writing in his
eral Court Records, November 17, 1725, there is the notice of
1 recommending sa/fe,” €lC, whent @ c-oﬂl'
following:

| [n the Gen
areport on the ** sorting y* Papers anc
mittee was 210 appointed, who reported on the r1oth December
m

. . R. xiil. 22, %3,

Compare Cr.
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l.oss -
ss; and forasmuch as his broke
Labour for near nineteen Ye

he may have suitab

oving to his indefatigable
i;ub'th Service, praying
seseflsmnce and Relieh
n meet, Read. Jjowrné
T;}é?ff?- February I. Peti
lowe;y Pmma’s_of the new
H"'z‘f/:, .;O be 1)':ud out of the
broke: for his Assistanceé @
Sent ,1 state of Health for som
1p for Concurrence.
larlrzﬁ‘ 23 June. There
Boﬁ; and correct A
and Cs of Records of t
beiy are b?/ the honourab
ViCEgCSEnSIb]e that tl
C&u; aratefully accept the s
‘Vhic}e such Index to be
Jo ‘1 they are prtf:p:!.red accor
Urnal : p. 69.

I

am

1743. 4 Noppember- -+ ;
ince of the

e A
Cretary of the Prov

tha
t he has pursuaf

glsl Session in 1734
ﬁndlrit relating. to that a
of ¢] hereby is impowered an t
log \e Records of 1his Conr? UP
ged with the other

Oone

lll!ed etc (?.e'{i‘llt? s pe
3 8

Cﬂl“e ne

th At this time it D€ :
l‘he accommodation of the
€ following proce® i

ffair.

1743. November 8.
e o0 sInact

o
¢ Secretary's afe ¥

[J)‘on,'
vince » Thereforé
Voted, That Mr- Hutchins?

§

as to the
/: . 33
tion read agal
projected Bills b
sublick Treasury t
nd Relief, in i
& time past, W
b, p- 139
having been P

1phabetical I
his Province;

le Jrancis Fox

1e said Index
e an

pound upP with
dingly-

/ I\-[emoria

enel

u p]icntES-
1

cessary

n State of Health seems to be
ars in the

le Provision for his
Wisdom of this Court shall

n and Ordered, That
e granted and al-
o Mr. Secretary
Consideration of his
hich still continues.

to this Court 2
ndex to each of the five first
srepared with great Pains
croft, s and the Court
Use and Ser-

is directed to
Books for

resented

1] be of great

1 of _/?Ufaﬁ Willard, Esq.
ﬂfmmdumm Bay, showing
of this Court, prought up the
A.'f.mmlr{r to the End of
s for the further order of this
Aeredy That M Secretary be
make out @ Duplicate
d of this gegsion, to be
for Concurrence:

G G R, xvil. 4 103-

,rovide more room for
> pulk of the records, and
e in the HoOUs€ :

ted 10 this House that

appEsent
contamnt the Records of the

e En
gent up

ir. Oliver and M. Prout, be
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d:recit‘ed to cause the said offic
one Win y e
dow more on the North Side of the Cour

Char >
ge to be defrayed by the Province. Sent up

rence. Journal: p. 119.
At the time i i
pleted th CI]mL 6f e Fire 0k 1747 Secretary Willard had €2
e duplicate of the Records to 1749 but none were SaV2
rst session of the

]S;IC:Z?Z.SIG 5‘;‘ July, 1737, the end of the fi
the 3oth Se i)l:é Ob t]-le political year 173 7—38. Trom that date t©
oo 308 ptemhe, 1746, there was no record extant after the
, excepting the copies which had been sent t0 the Board ©
i ded the

Trade. The Book which began at that date and
subsequent transactions was accidentally saved out ©
when the Court House was burnt,” &c. Provinee Faiws iit. 3

1747. Dec. 11 ah Willard, Esq., from the Committe€ of
both Houses appo the circumstances of the
relation to t on of the Cour

¢ Hous¢™
ing Report : viz.

take In

e to be enlarged, so as t0
the

t House,
for concur~

pie

¢ Josi
_ inted to consider
Province in he Desolati
gave in the follow
consider what
circumstances
y the late
n that th
Generad

¢« The Committee appointed to
for this Courtto do with Respect to the
affairs of the Province are brought into b

the Court House, &c. Report as their opinio e Sechtar);
be directed forthwith to get the Duplicate of the / Cou’”
Books, NOW in his Hands fairly transcribed & when finis red that
they be kept in a s¢€ ate Place from the said Duplicat€ - '1;;3:

forasmuch as the sal hes no further t
of July, 1737 the Agents of this Province in Londo?
to procure if possib]e from the Lords Commissioners Trad®
Plantations; the copies of the sai neral Cum-z‘ﬁ' .o from
fth of July, 1737 to the '
n their office, the said Agen
ffice, to be drawn in the ch
ome other Persons than t
ow'd; but if the said Copys n
ained, that then the Copys
ained and attested DY the

leaving 1D

par
d Duplicate reac

fourteenth
t5 leaving
eapest manne€
he Clerks of that :
ow layip in th?

and
the said fi
now lying 1
in the said 0
by employing s

;f that may be all
t be obt
as above, being first exal
in three volumes,

be pound upP
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of Leaves for a Table, and transmitted here as soon as may be—
e into the state of the

Th.at the Agents be also directed to enquir
Minutes of Conncil of this Province from the Year 169z to the
End of February last (supposed to ly in the said Plantation office)
whether they are compleat, and if so at what Expence they may
d? and inform this Court as soon as may be—That
ffice the first or Old Charter of this
f King William and Queen Mary
yovernour

be procure
the Secretary record in his O
Province And the Charter O
with the Commissions of the Governour, Lieut,
Justices of the Superior Court and his Own.
« That the Clerks of the Peace be directed to send into the
Secretary’s office, perfect Lists of the Justices of the Peace (dis-
tinguishing those that are in the Quorum) and the Justices of the

Inferiour Court & Common Pleas in their respective Countys.

¢ [y the Name of the Committee. J. WiLLARD."
Touse of Representarives Readand Ordered that this
Read and concur'd, and

«Jn the I
Report be accepted. In Council :
Consented to by the Governour.” Province Laws: iil. 384.
oS - xviil. 202.
« directed to improve as

On the same day, the Secretary Was
ary for drawing Duplicates

many Clerks as he shall judge necessd
of the Records of the General Court of the Province.”’ Journal
H. of K. P 186. G. C. Records - xviil, 203 ,
A few days later, Gecretary Willard wrote the following letter
to the Colony Agents in London : a copy of which, not signed,
but endorsed in his handwriting Secrys Letter to the Agents,
Dec. 21, 1747 is preserved in the Aass. Archives : Ixxxviii,,
85—k Boston, Dec” 21, 1747

wiul News of the grievous &
idence on the Governm! of
he Court House by Fire
Je ninth Instant. It was
he Floor under the chim-

Gentlemen
[ am now to give you the Sorro
surprising Rebuke of Divine Prov
truction of t

this Province in the Des
n the Morning of tl

which happened i .
generally concluded to have begun o t _
il Chamber & House of Represent's & was

ed: All the Books of the

neys of the Councl ]
r increas

not discovered till it was greatly
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General Cour
7 P ’
el Hom; tﬂG'a-zrfr;z & Conncil & House of Repr psent™® thent
were wholly lost without saving o076 & all the
well from the Crown

Books of Commiss™ & other Instrum® as
are likewise consu:-u?c]ie Pj;w[nce i o'f Y’ origi_nal EapE
e Comeral G - s 7 found a Duplicate of the Books of
A al Court under the old Charter £ thought it @ qwise Fro
m.mfn G such as ought o be imitated, & accordingly Oy the Di-
rection I had obtained from the Courty, £ made ol .:: quﬁlz'm’ft’ Y
I_'/m General Court Books from the Year 1699, {0 1740 & qohich
(Except the Case qohich was carricd to the Councit Chamber @
Sfew days before the Fiipe for finishing of the Table & 50 a5 lost
with the rest) are ALL sAVED IN My HOUSE: And as the Copies
of the General Court Books (as well as those of the Counci

have been constantly transmitted by me & I suppose DY my

Board of T rade, &

Predecessors from the Year 1692, t0 the
iscarried that I know of ; I am ordered DY
to you

have ever m
ify their Desires and Directions
Trade

2l Court to signl
sossible from the Lords Commissioners of
Books from

sies of the General Court
he 3oth of Sep: 1746, nOW lying n their
ceof in the said office to be draw?
ing some other
allowe :

an by your employ
if that may D€
pe ob
bove)

as the Governmt o

of mine
the Gener
to procure if 1
and Plantations the Coj
the sth of July, *737 t
Office you leaving Copies the
in the cheapest manner you c
Persons than the Clerks in that Office,
put if the Copies now lying in the said Office cannot
tained for this Governm’ that Copies taken from them (as &
peing first examined and attested by you be bound up 1B three
aving in each Book a Number of Leaves ill be
Table, & transmit them hither as s001 é
inquire into the State of the Minutes ©
cil of this province from the Year 1692 tO the End of Feb?Y
last (supposed to ly in the said Plantation Office, Whethe
are compleat And if so at what Expence they may pe procure

& inform the Court as sOOn as may be.
o herewit 4 Petition of the tWo Houses 10 th
y the ExP¢ -

of Commons on t f the Expence incur’d b
rders t

tion against Cape There were no particular 0
: ' . it may
you voted respectl ¥

volumes l€
sufficient) for a
be ; And that you

h inclose
he Affair 0

Breton.

ng the Presentm’s But I think
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:as:ly col[fected that it is the Intention of the Court to leave it
o your Discretion .to judge of the Necessity and Expediency of

Presenting it.

L T am, Gentlemen, Your very humble Serv
Christopher Kilby & W Bollan, Esq""

spaper account of the destruction of the

The following new:
ticulars of the disaster:

Court House, gives some interesting par
From the Boston Gazelle, or Weekly Journal : No. 1343.

Tuesday, December 15, 1747
wn was exceedingly sur-

“Last Wednesday Morning this To
Fire which broke out at the Court
us and beautiful Zuilding, except the

prised by a most terrible
and Progress of

House, whereby that spacio
bare walls, was entirely destroyed : The Rise
which, according to the best Information we can geb is as fol-
lows, viz,: The Day before being very cold, and the General
Court sitting, there had been two fierce Fires In the Chimnies of
the Chambers both of the Council and jfﬂyrz:ﬂ:m!f?m » and from
ire seems to have been kin-

those Chimnies between them the F :
dled, and to have been Jurking all Night 1n one of the Beams
Cedar Wainscot

beneath them, till it first broke out in the Deal or
Bassage between Hie Doors of those Chambers, which were of Deal

[4

or Ce - Wai 5
i Fg:-l Ja:'tsal{:l?ﬁoithi];‘;orning (he Watch at the East End of the
Town House broke upi and beme?n-ﬁvc zmd' e R e
the Rays of the Fire fi discover'd 111 tﬁt’.mld'ﬂm@d fHrofg
2he grear IWindow against it, by glancing into_the Chambers of
) side of the Town-House, where two
unning to the Windows first

the Houyses on the Nortl 4
or three ’ a\rakc . and I .
ree People Were ‘".CH;, proke into the Council Chamber,

2o the Laoft anid Lanthorn

inscot Stairs 7 ‘
7 in @ Blast, before the People came cither
or Save the FProvinee Records, Books,

o else in the Chambers or

saw it Zheres but it qu
and run up the Deal Wa
aboye, and set them @
10 manace th ERgines,
g€ e 75 4 o

J’xzﬁc'rf, Plans, Pictures; o ﬂzﬂﬂﬁ;} the Provinee

Aparime Snestimarte 05§ ]

j:n)mmm ,z'o z’/?f\ -;Zrcy " D the County Records under the
But thro’ the ! 1y and Part of the Province Records under

Western Stairedsé e



118 Appendix.

the Zastern Staircase belotv, as also CoPIES

oF COUNCIL FROM THE BEGINNING TO 1737. be

Zouse. are happily saved. ,

I were Aired by several Persons d great

were lost, to the amount 0
‘James 0¢°

mence of the I
f some of the

ad been €OV-
Difficulty:”

OF THE MINUTES
ing at the Secre-

tary's dwelling

«In the Cellars whic
Quantity of Wines and other Liquors,
several _Thousand Pounds. The Vehe

casion’d such a great Heat as to set the Roofs 0
on Tire, notwithstanding they h

opposite Houses
d were extinguished with much

ered with Snow, an
¢y Willard pre-

hich survived
wo sets

der of the Court, Secreta

f duplicates from the copies W

Jich the originals weve destroyed. These t

e been much confused by the mutations of the varr-

hich they have been kept; but they may be readily
e of need, by the single or double certificaté

Pursuant to the or
pared the second set O
the fire in wl
of copies hav
ous offices In W
distinguished in cas
of the Secretary- =

A century passed
ords of the General C
Her Majesty’
re thus supplie
n the office ©
d in five book
the volume accident
The proceedings up to th
n half the volume:
Council passed an Order
¢ « immediately
d sent it down
« Read and non-col

ap in the

e great §
neces”

away, however, before th
ocuring the

ourt was filled by pr
s State Paper
d from the British
f the Secretary of Stat
s, Volumes XVIIL (1 t° 5)-

ally saved, be vith

rec
sary copies from
In 18406, they W€
e the series i
be foun

e—where

complet
they are now to

vol. XVIIL is
zoth, 1740.
little more tha
per. The
ord certain Vote

ginning v
e time © the

directing the,
= {)

er this vote

rence
s

September
fire filled &
1750- 9 Qcto

o rec
ral Court’s Books, an

in the Hous€ it was

Secretary t
in the Gene

__whereupon

ournal & P g1. . 1
ilar proceedings throw addltlonal &

1f they ha
that

This and other sin
the character and anthority of these recor'ds. - -
simply those of the Council n their legislative capairgéd 3
body certaiuly need not have a‘skec‘i the_ consent OF re (;f mnend
refusal of the House of Representallves in any matters
/oﬂ-rﬁaf 1727: P 18.

ment OT addition.
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extlr ; 2;;1[ i‘;bftlst?’_'.-;. _Andre\’v OJ'iver‘s_I\'IcmoriaI sets forth his
T i i—I vICEs, stc., in his office of Secretary of the
the G'cwe;-a/ Cf-‘ lli?tlces: that he had the Misfortune of having

vurt's Minutes for the greater Part of a Year taken
a Circumstance which he hath been told never
d he hath been obligea at a
of the same made out, to be

J? _ﬁzm'.rml : pp. 209-10-
4l Court and

by the Enemy (
zzgp_‘;"ﬁd to his Predecessor) an
ﬂg*tig:-: f‘fl j:lb]e Expence, to have Copies

r orwarded to the Board of Trade.
th;‘:j]anu?ry, ‘1764. the current files of the General
ouncil Minute Book were consumed Dy firé; with the Col-
itting.  On

lege . :
ge at Cambridge, where the legislature was then sl
following resolution Was adopted :

the
1e 26th of that month the
eral Court, al e Minutes of

£

Whereas the Files of the Gen

ession are const
paid out

Council for the present S
P “ Resolved, That there be allowed and
Ireasury all such Grants and Allowances a5 shall appear upon
the Journal of the House of Representatives, to have been made
by them before the 25th Instants and which ghall not appear to
have been Nonconcnrred by the Board, or ¥ efused b) the Gov-
€rnor, and for which Warrants have not been already issued.

e General Court for the

. “« ]l’t’.m/’f,'m’ also, That the Recor 5 of th R
Time af, ) 2id Journal, and laid before
aforesaid, be mad ¢  their Correction

de from the s

the Gem-_-ra] Court at the next May ScsSlC"Jﬂ o . T
or Approbation. Sent up for Ccmcurrcf_‘ce' ﬁmw:rl. pl_J.zz 7-8.
Accordingly on the sth June 1764, 1L 2P : he record
was by the Secretary a2id before the Courr,l_anc e
had to complete and establish 1]1-e same- _'_/e)#rﬂlﬁc-ofl;-t- LR
The old method of conslructm& he E'e"eré <titution; 2 Is
Was continued after the adoption @ ,]e bm]ts 0113 dford -
o a com 1ra.ti\'el-'recent !?Crio(' 1-ern Alden Bi8 oot c‘;jme
fiive = ¥ v of State 1n 1802, he found that *‘the
e office 0 . ich are made in the Secretary’s
administration

R f gecretd! ict

ecord 2] Court (whic .
ords of the Gen® ) arrear » Under bis

¢ records of each respective

ion of the

pears that t
due proceedings
27-8.

I'Se

office) were three sessions s
. prought UP a .
brgte l[’he next succeeding sesst
They gradually

yage I.
itions of the

they were speedily
he tradi

session were duly finished DY oy
. T : 2
Legislature. pradford’s Repe™, 1 res:xlt of t
became the somewhat m chanicd
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& ) been
Secretary's office in the later years. They appear to have

: - of
regarded as of slight interest or importance in the Pl‘ef‘-el“‘;zre
regular continuous journals of both branches of the leglsdaafte;
and were discontinued, apparently without notice, from an
March 28, 1833.

o the
In 1853-54, the Colony Records were printed by order off o
legislature, from the manuscript volumes in the office o

s ition
Secretary of State. The series is supplemented by the additio

. L I’-
of one volume of the records of the House of Deputies mte
polated as the third volume.

i £
It is somewhat remarkable t'ha
in the prefaces which introduced the volumes of this publication,

: O . ies of
only the slightest hint is given of the existence of the series ©
duplicate copies in the State I;

brary, or the triplicate copy of
the second volume made b

y the Rev. Thaddeus Mason Ha.ms
in 1839, and preserved in the Secretary’s office. The editor
does not seem to have been disturbed by any doubts whether
the volumes he used were in fact the original records ; indeed
the question does not appear to have occurred to him, although
he found occasion to make important corrections and additions
for a second edition of the first and second volumes, which was
silently issued after the “ pogy precious” MS,, now in the pos-
session of Mr, Samuye] L. M. Barlow of New York was brought
baclf from England to Massachusetts by the late Colonel Thomas
Aspinwall, me should yet turn out to be the only
mal records of the Colony of Massa-
N might be accounted for, if it should
4PPear to have been in the Possession of the historian of Massa-
chusetts (then S‘pea.ker of the House of Representatives) at the
time of that disastroy

s fire | i 1 iginals

were said to have heep desfrol;le:].uh o

The subject deserves critical at

competent scholarg within easy

umes, which form 5 continuoys y

lation in Massachusetts
defects,

If that voly
one extant of the orig

chusetts, its Preservatio

tention from some of the many
reach of these interesting V‘?l'
ecord of two centuries of legis-
3

& Tecord which ithstanding all its
has no paralle] j, » Dotwithstanding

1any other American State.



